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IN THE UNITED STATES COURT OF APPEALS 


POR THE NINTH CIRCUIT 


No. 22,109 


IONE THOMSOW, CYNTHIA FARVER, WALTER THOMSON, 
TRUSTEES FOR DISSOLVED AERO SALES CO., 


Petitioners 


Vv. 
COMMISSIONER OF INTERNAL REVENUE, 


Respondent 


No. 22,109-A 
WALTER THOMSON and IONE THOMSON, 
Petitioners 
Vv. 
COMMISSIONER OF INTERNAL REVENUE, 


Respondent 


ON PETITION FOR REVIEW OF THE DECISIONS OF THE 
TAX COURT OF THE UNITED STATES 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 
The memorandum findings of fact and opinion of the Tax Court (I-R. 119- 


137) are not officially reported. 


es 
JURISDICTION 

This petition for review (I-R. 203-205) involves federal income taxes 
for the taxable years 1954 and 1955. On December 31, 1962, the Commissioner 
of Internal Revenue mailed to the taxpayers notices of deficiency, asserting 
deficiencies in the aggregate amount of $21,921.99. (I-R. 6, 17.) Within 
90 days thereafter, on March 28, 1963, taxpayers filed petitions with the 
Tax Court for a redetermination of those deficiencies under the provisions 
of Section 6213 of the Internal Revenue Code of 1954. (I-R. 1-3, 13-15.) 
The decisions of the Tax Court were entered February 1, 1967. (I-R. 197, 
202.) The case is brought to this Court by a petition for review filed 
April 21, 1967 (I-R. 203-205), within the three-month period prescribed in 
Section 7483 of the Internal Revenue Code of 1954. Jurisdiction is 
conferred on this Court by Section 7482 of that Code. 

QUESTIONS PRESENTED 

1. Whether the Tax Court correctly determined that five-sixths of the 
amount taxpayers received in settlement of an antitrust suit is taxable as 
ordinary income under the provisions of Section 61(a) of the Internal 
Revenue Code of 1954. 

2. Whether the entire amount received in a compromise settlement of 
a civil action against the United States is taxable as ordinary income 


y 
under the same provisions. 


1/ Taxpayers attempt to raise two other issues which were not considered 
below and thus are not properly presented on appeal. The taxation as divi- 
dends of certain receipts (Appendix to Petitioner's Brief, p. B-13) was not 
presented below at any time. The question of the treatment of a capital loss 
(id., p. B-6) was first raised in the Tax Court in Rule 50 proceedings, and 
the Tax Court correctly ruled that the new claim could not be raised at that 
time. Bankers Coal Co. v. Burnet, 287 U.S. 308 (1932); Fifth Street Bldg. 

v. Commissioner, 77 F. 2a 605 (C.A. 9th, 1935). 


ae 
STATUTE INVOLVED 
Internal Revenue Code of 195):: 

SEC. 61. GROSS INCOME DEFINED. 

(a) General Definition.--Except as otherwise provided in 

this subtitle, gross income means all income from whatever 

source derived, including (but not limited to) the following 

items: 

% x x 

(26 )Ues-C. 196 ed., Sec. 61.) 

STATEMENT 

Taxpayers Walter Thomson and Ione Thomson (hereinafter sometimes 
referred to as the individual taxpayers) are husband and wife residing 
in Los Angeles, California. They each filed individual federal income 
tax returns on the cash basis for the calendar year 1954, and they filed 
a joint federal income tax return on the cash basis for the calendar 
year 1955. (I-R. 120:) 

Aero Sales Company (hereinafter referred to as ASCo.), now dissolved 
but represented by individual trustees (the individual taxpayers, and 
Cynthia Farver), was a Texas corporation which filed its federal income 
tax returns on the cash basis for the calendar years 1954 and 1955. 
ASCo. was organized in 1947 to handle scrap metal. (I-R. 121.) 

Shortly after World War II, upon being assured by several steel 
companies of an available supply of steel, Walter constructed a plant 
outside Houston, Texas, which was known as Texas Tank Company (hereinafter 
referred to TTCo.). TTCo. was a proprietorship organized to manufacture 


propane and butane tanking equipment. (I-R. 121.) 


ee 

On January 18, 1950, ASCo. and the individual taxpayers doing 
business as TICo., began a civil action in the United States District 
Court against a dozen or more steel companies. The complaint was 
filed under the Clayton Act, i.e., Act of October 15, 191 cso 
35 Stat. 730, Sec. 4 (15 U.S.C. 1964 ed., Sec. 15); and requested triple 
damages for violation by defendants of the Act of July 2, 1890, c. 647, 
26 Stat. 209, Sec. 1 (15 U.S.C. 1964 ed., Sec. 1), commonly known as the 
Sherman Anti-Trust Act. (I-R. 122-123.) 

The complaint alleged that the defendants and coconspirators engaged 
in an unlawful combination and conspiracy to restrain interstate trade 


and commerce in steel products by refusing to sell such products to 
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customers other than "old," "regular," or "historical" customers. The 


complaint, as amended, claimed damages as follows (I-R. 123): 


Loss of 
Expected Value of Simple Damages 
JErgopoanws Assets Damages Trebied 
ASCo. $ 665,700 $101,500 $ 767,200 $2, 301,600 
Walter & Ione, 
d/b/a TTCo. 1,881,800 130,000 2,011,800 6,035,400 
Total $2,547,500 $231,500 $2,779,000 $8,337,000 


The plaintiffs therein presented their evidence to a jury. At the 
trial plaintiff Thomson was not allowed to testify as to the amounts of 
estimated profits which TTCo. would have earned but for the acts of the 
defendants. The trial court judge sustained defendants' objections to 
such estimate on the grounds that no sufficient foundation was laid. 
However, plaintiffs were allowed to introduce into evidence a report, 


prepared by one of the defendant steel companies, which gave an estimate 
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ef TICo.'s potential profits. That report would support a verdict of 

$500,000 for loss of profits. The trial judge, however, was skeptical 
of the value of said report for determining damages. (I-R. 123-124.) 

All the defendants moved to dismiss at the close of their Cvaldencer 
and these motions were argued orally. Before the court ruled on the 
motions to dismiss, the parties entered into a compromise settlement 
wherein the plaintiffs received a net payment of $47,686.55. The anti- 
trust case was closed in March 1955. The parties executed a general 
release and a dismissal with prejudice was filed. The release recited 
formal matters only and stated consideration of $10. (I-R. 124.) 

On August 10, 1949, ASCo. commenced a civil action against the 
United States in the Court of Claims of the United States. The petition 
set forth six separate causes of action and claimed damages in the 
amount of $14,956. The first cause of action claimed damages for unpaid 
commissions in the amount of $2,775. The remaining five causes of action 
alleged that certain shipments of metal were received from the War Assets 
Administration, an agency of the United States, and that the metal was 
either defective or did not meet specifications of the sales document 
forwarded by that Administration. In regard to said shipments of metal, 
ASCo. claimed damages for the following: (1) unpaid commissions and 
damages for imperfect merchandise; (2) various items of cost incurred 
in connection with several shipments relating to freight charges, 
storage, handling and loading, and use of heavy equipment; and (3)Pan 
one instance, the sales price of $3,004.87 paid on a shipment which was 


returned to the War Assets Administration. (I-R. 122.) 
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Prior to trial of the foregoing suit, the United States had filed a 
eivil action against ASCo. in the United States District Court, Houston, 
Texas, to collect an unpaid invoice due and owing the War Assets 
Administration for approximately $7,000. (I-R. 122.) 

Before going to trial, the parties in 1954 entered into a compromise 
settlement wherein ASCo. received $1,182 and cancellation of the above- 
said unpaid invoice. (I-R. 122.) 

The individual taxpayers did not include the payment of $47,656 
received in settlement of the antitrust suit in their taxable income 
for 1955 because they thought that it was a nontaxable recovery of 
capital. ASCo. did not include in income the $1,182 received in 1954 
in compromise settlement of the Court of Claims case because it believed 
it was a nontaxable capital recovery. (I-R. 126.) 

For the year 1955 the Commissioner included $36,356 in the individual 
taxpayers' inccme, and $11,330 in ASCo.'s income on the ground that the 
$47,686 received in settlement of the antitrust suit represented 
recovery of lost profits. The Commissioner included $1,182 in ASCo.'s 
1954 taxable income on the ground that it also represented lost 
profits. (I-R. 126-127.) 

Taxpayers filed petitions in the Tax Court for the redetermination 
of the deficiencies produced by the inclusion of the above amounts in 
their taxable income. (I-R. 1-3, 13-15.) The Tax Court held that five- 
sixths of the payment in settlement of the antitrust suit was for loss 
of profits, and that one-sixth was for injury to the business. ({-R. 129- 


132.) 
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It held that the entire payment in settlement of the Court of Claims 
suit was for loss of profits. (I-R. 127-129.) This appeal followed. 


2 
(I-R. 203-205. 


SUMMARY OF ARGUMENT 


The Tax Court correctly held that five-sixths of the amount tax- 
payers received in settlement of the antitrust suit was taxable as 
ordinary income. Whether a settlement payment is taxable as ordinary 
income or as a return of capital depends on the nature of the under- 
lying action. After considering the complaint and the evidence presented 
in the settled action, the Tax Court correctly deciced that two-thirds 
of the payment was received in lieu of punitive damages and that the 
remaining one-third represented ordinary income and capital return in 


equal proportions. 


The Tax Court also correctly held that the entire payment 
received in settlement of the action against the United States was 
taxable as ordinary income, since the taxpayer failed to sustain his 


burden of proving that another designation of the payment was proper. 


2/7 Two separate issues, concerning depreciation and business expenses, 


were considered below but are not presented on appeal. 


THE TAX COURT CORRECTLY HELD THAT FIVE-SIXTHS OF THE 
AMOUNT TAXPAYERS RECEIVED IN SETTLEMENT OF THE ANTI- 
TRUST SUIT WAS TAXABLE AS ORDINARY INCOME 

Whether an amount received in settlement of legal action represents 
ordinary income under Section 61(a) of the Internal Revenue Code of 1954, supr 
or a return of capital depends on the nature of the underlying action. 
Carter's Estate v. Commissioner, 293 F. 2d 192 (C.A. 8th, 1962); Raytheon 
Production Corp. v. Commissioner, 144 F. 2d 110 (C.A. lst, 1944). That 
is, if an action seeks damages for loss of profits, any payment made 
in settlement of the case is taxable as ordinary income. Likewise, if 
an action is brought for damages for injury to a business or to capital, 
a settlement payment is treated as a return of capital. 

In order to determine, for tax purposes, the nature of the settle- 
ment payment received, the courts look at the complaint in the underlying 
action, the settlement agreement, the written release, and any other 
evidence indicating whether the settlement payment was received in lieu 
of ordinary income or return of capital. Freeman v. Commissioner, 

33 T.C. 323 (1954); Carter's Estate, supra. This Court has stated that 
in determining whether a receipt represents ordinary income or return 

of capital "it is the nature underlying claim that controls." Spangler v. 
Commissioner, 323 F. 2d 913, 916 (C.A. 9th, 1963). Obviously, the best 
evidence of the underlying claim is the complaint in the settled action. 

In determining the nature of the settlement payment made in the 
antitrust suit in the present case, the Tax Court considered both the 


complaint in the case and the evidence presented to the jury. Neither 
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the settlement agreement nor the release indicated a specific break- 
down of the lump-sum payment. Therefore, the court acted on the 
“reasonable assumption" that the settlement was intended to satisfy 

all the various claims made in the suit. Telefilm, Inc. v. Commissioner, 
21 T.C. 688 (1954), reversed on ther grounds (C.A. 9th), decided May 2, 
Pe omiGo- eo et.C .,. par. 9453). 

The complaint requested punitive damages. Therefore, the Tax 
Court was correct in allocating two-thirds of the settlement payment 
to punitive damages, since they are awarded automatically if 
compensatory damages are found. Clark Oil Co. v. Phillips Petroleum 
Co., 148 F. 2d 580 (C.A. 8th, 1945). Thus, two-thirds of the payment, 
received in lieu of punitive damages, must be taxed, as would be 
punitive damages, as ordinary income. Commissioner v. Glenshaw Glass 
Co., 348 U.S. 426 (1955). 

Taxpayer objects to the "retroactive" application of the Glenshaw 
decision to the facts of his case. This, however, is not a retroactive 
change in the law, but a change in the interpretation of existing saw 
Taxable income is a changing concept, and, as it was possible to 
redefine income so as to tax the punitive damages received by the 
taxpayers in Glenshaw, supra, it is also proper to apply this decision 
to the taxpayers in the present case. The design of the Internal 
Revenue Code is to reach all gain that is constitutionally taxable, 

_3/ Retroactive income taxation is, however, a constitutional power of 
Gonegress. 1 Mertens, Law of Federal Income Taxation (Rev.), Section 4.1h. 
Furthermore, the Commissioner is permitted to change prior rulings, 
determined to be based on a mistake of law, by new rulings having a 


retroactive effect, Automobile Club v. Commissioner, 353 U.S. 180 (1957); 
Wolinsky v. United States, 271 F. 2d 865 (C.A. 2d, 1959). 
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and there is no constitutional barrier to taxation of punitive damages. 
Cf. Glenshaw, supra, p. 429. 

In determining the nature of the remaining one-third of the 
settlement payment the Tax Court had a duty to make an approximate 
allocation in light of the information before it. Cohan v. Commissioner, 
39 F. 2d 540 (C.A. 24,1930). Since approximately 91% of the damages 
claimed by taxpayers were for lost profits (I-R. 123), but very little 
evidence concerning lost profits was admitted at the trial of the 
antitrust suit, the Tax Court determination that the compensatory 
damages represented ordinary income and return of capital in equal 
proportions was a reasonable allocation. 

The determination of the nature of a claim for damages is 
considered a question of fact. Carter's Estate, supra; 9 Mertens, Law 
of Federal Income Taxation (Rev.), Section 51.24. Therefore, unless a Tax 
Court finding that a given payment is ordinary income is clearly 
erroneous or arbitrary, its decision should be accepted on appeal. 
Phoenix Coal Co. v. Commissioner, 231 F. 2d 420 (C.A. 2d, 1956); Carter's 
Estate, supra. 

Ate 
THE TAX COURT CORRECTLY HELD THAT THE ENTIRE AMOUNT 
RECEIVED IN COMPROMISE SETTLEMENT OF THE CIVIL ACTION 
AGAINST THE UNITED STATES WAS TAXABLE AS ORDINARY INCOME 

In order to decide whether the amount received in settlement of 
the Court of Claims case should be treated as ordinary income or as a 
return of capital, it is again necessary to determine the nature of the 


the claim made in the underlying action. Raytheon, supra; Carter's Estate, 


supra. 


eos 

The Commissioner's conclusion as to the nature of the settlement 
payment is, of course, presumptively correct. Sager Glove Corp. v. 
Commissioner, 311 F. 2d 210 (C.A. 7th, 1962); Welch v. Helvering, 290 
U.S. 111 (1933). If a taxpayer believes that the Commissioner's 
allocation to ordinary income is incorrect, he has the burden of showing 
that a different allocation is proper. Durkee v. Commissioner, 162 
F. 24 184 (C.A. 6th, 1947); Aluminum & Metal Service, Inc. v. Com- 
missioner, 358 F. 2d 138 (C.A. 7th, 1966). ‘In order to carry * * * 
[his] burden of proof, petitioner must do more than merely claim alternative 
designations for what * * * [he] recovered--* * * [he] must prove a 
designation so that some orderly tax treatment may be accorded it." 
Sager Glove, Supra, p. ell. 

In the Court of Claims action taxpayer ASCo. sought damages of 
$14,956, of which $2,775 was clearly for lost profits. (I-R. 122.) 
After considering the other claims in the complaint and hearing testimony 
on December 7, 1964, as to alternative designations for the damages 
sought (Doc. No. 18), the Tax Court concluded that the entire amount 
sought was in lieu of lost profits. The only contrary evidence was 


the testimony of taxpayer Walter Thomson, and this testimony was not 


sufficient to carry his burden. (I-R. 128-129.) 
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CONCLUSION 


For the reasons stated above, the decisions of the Tax Court should 


be affirmed. 


Respectfully submitted, 


MITCHELL ROGOVIN, 

Assistant Attorney General. 
LEE A. JACKSON, 
DAVID O. WALTER, 


Attorneys, 
Department of Justice, 


Washington, D.C. 20530. 
December, 1967. 
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Attorney 
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IN THE UNITED STATES COURT OF CLAIMS 


¥. Thompson 


Petitioner 
We 
The United States 
Respondent Case #206-61 


EXCEPTIONS TO REPORT OF COMMISSIONER 
Mmmiiceroport Of the Comnissioncr is wrong on its face, 
wa eG report. 1s 2 misapprehension of the facts, and a mis-= 
Poplreavicom of the law. 
3. The report of the Conmmissioncr does not conform to the mandate 
mechs court filed March 18, 1966. 
[, The hearing on March 8, 1967 did not conform to said mandate 
ie uie  COuUrt. 
5. At snid hearing Commissioner, over objection and motion to 
strike, admitted irrevclent, imsaterial, and heresay testimony 
und extraneous mattcr by Robert A. Rowe, and refuscd to strike 
same in post trial proccedings. For details plcase refer to 
fopendix F. 
5. Commissioner cites no law to support his opinion and has none. 
7. The inclusion of report of Case 206-61 under Rule 47(C) into 
the Report of Commissioner in Case 174-65 is contrary to previous 
ealings of the Court and prejudicial to petitioner. 
3, There is no evidenee in his report that Commissioncr ever 
read or considered petitioners proposed findings ef faee deated 


April 7, 1967, both of which are incorporated herein and 


PAGE 2 
made a part hereof as if guotcd verbatum. 
9. Motion to strike direct examination of Robert A. Rowe was 
menied in error. 
LOM MOULOn LO Strike portions of defendants brict was denied in 
error. 


Very respectfully submitted 


W. Thompson, petitioner 


Dated at Los Angelcs, 
California this 
day of January 1968 
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IN THE UNITED STATES COURT OF CLAIMS 


W. Thompson ) 
PS HL lL CiNae 
ve 
The United States 
Respondent ) CASE #206-61 
BRIEF 
PREAMBLE 


Wa CCMTVSALCIA Bjolsl Sieicoie,, Ajol Wlas wise Insiecalal, Swe iden ilas iat 
mrewor COmiissioncrs Stone and Bernhardt to recognize the fact that 
the government in its land acquisitions, employs three distinct 
classes of specialists in land appraisal work. 

"Captive" class one and “independent” class two are employed ex- 
Clusively by the ‘acquiring agency”, herein the Navy, with the 
prime object and purpose of making appraisals and appraisal 
Peperea tcr the use Of ‘“négotiators® maintained in parallel, to 
acquire dcsired propertics by "negotiation". 

Class three is employed exclusively by the Department of Justice 
for the prime object and purpose of attending court as ‘cxpert 
witnesses" in the trials, in procecdings in eminient domain, to 
acquire such parcels as the ‘ucquiring agency” is unable to 
Pcaquirerby) MGZotlictions', For details pleasc refer to Appendix 


a 
she 


AUTHORITY 
Authority for this petition and bricf is found in Rule 58 of the 


(GOUWAS . 
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STATEMENT OF QUESTIONS RAISED 

i Was petitioners crployment terminated on August 8, 195¢? 
Beport Pe Liy: Appendix B. 
Pemevicuid petitioner have completed his employment had he 
Minehead Wis appraisal and filed his report on August 22, 1959? 
Bevore ©2 bio and 1S) Appendix A peragraphs 6, 7, 8, and 9. 
Pee enupust 22, 1959 bc construed as a constructive eomplecion 
Bitewof petitioners cmployment by respondent? Report P2 L350: 
Mependix A, paragraphs 6, 7, 8, and S. 
Jaeeveore i scis 1, 2, ana 3 above within the scope of Commissioners 
inquiry under thc Courts decision of March 18, 1966? RT 3/8/67 
eo: hppecndix C. 


5. Is Report Pg 2 paragraph 3 1 misapplication of law? Appendix 


6. Is Report Pg 2 paragraph 3 2 misapprehension of the KOS H 
Appendix E. 
we Did petitioners cerployment begin on June 2, 1959? RTp 3/8/67- 
Pomreleco to Wi-FP1O, 2t began on June 1, 1959. 

STATEMENT OF THE C.ASE 
The only issue herein is: By whit sum, if any, h2s defendant 
proved, the judgment of the Court filed March 18, 1966 (97,125.00) 
should be offset by expenses saved by petitioner cr sums peti— 
tioner did or could reasonably have earned during the porige 
moeust 9 to Septe..ber 5, 1959. For Geo ler plcsse Veler sce 


Popemndax G, 


PGE 5 
(RGUMENT 

Mm Pervitioncrs employment by respondent was not tarminited on 

August 8, 1959. fppendix B. 

me sueust 22, 1959 was not 2 “constructive complction date” of 
| Peciuvonersa —Mployrent. <.ppendix C; ..ppendix A paragraphs 6, 7; 
B, and 9. 
35 IN@DCIRD Dae 2. jormeysncaoly 5) aus) al ialswelojeil Wesel tere Wels Healy, 
mopendix D, 
i Report is 2 misapprehension of the facts. Appendix E; 
Bependix i, parngraphs 6, 7, 8, and ©. Report pege 2, paragraph 
3 seeks, under Rule 47C, to alter s final judgment on grounds 
not provided in Rule 68 governing. 
Pee iiome, 1950 report P3Le should bu June 1, 1959. Report 


me paragrepn 2 (28-33). 


'7. Commissioner proved the "sole appropriate reduction” to be 

| the amount of $120.00 Report P3L3t06. Defendant having failed to 
| discharge its burden of proof as required by the mandatc of the 

| Court dated March 18, 1966. But, Cormissioncr hiving proved an 
LPMPCMICIL AIS TCC we aLCial oni $120.00 PlaAIntiTy Ls oaeltled vo 


$7,125.00 less $120.00 or $7,005.00. 
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PRAYER 
Mherefor petitioner prays the Court for the sum of $7,005.00 plus 
Baicerest thcreon, if allowable by law, or in licu thereof a hearing 
Mmelore the cnvire Court om the merits and separate and distinct 
Beonedclring on any Other matcer petitioner may have before the 
Court. 
Dated at Los angeles, 
Siliternia This 
day of January 1965 


W. Thompson, pctitioner 


P:.GE 1 
APPENDIX 4 


#. The confusion and error in the cuuse herein erises from the 
Failure of Commissioners Stone and Bernhardt to r-cognize th2t the 
Boovernment in its land acquisitions employs thrice distinct classcs 
Sn Byoe@alallatsheiss alie) saharcl myoyphe lalistenl Wierelier 

Berea -O4-) P2sil2: PY5L20-23; P8OL/: POOL. 

ee iomecnuit ine agency, the Navy, as hercin, the Corps of 
Siginecers, 26 describca by Mr. Robcrt 4. Rowe, employs two classes 
Pee Ooraiscrs., The first class is “Captive” made wp of salaried 
employces designated as “Staff Appraisers” such ts Robert 4. Rowe 
ne one te = 2-6/7 p36 Li and 2, Seid “Captive” appreiscrs arc 
PicdcerapiceSupCRVEsHom and review Of District Appraisers | =s) 2s 
Perertuni nove im 1967 R.T. 3-60-67 p37 L17 and said District 
Bppreisers urc under the supervision and revicw of "Regions 
mppraisers” 2s was Mr. Harper in 1959 R.T. 3-1163 P55 L21 and 

22, BCL Biba as, 

2. The sccond class is made up of “Independent .ppriisers” 
Gimployed by the acquiring agency 2s was arnold Praekcl and Roy 
Hanson employed by Mr. Harper in 1959. Decfs 19. 

4, The primary object and purpose of class one and class two 
Bppraisers is to make appraisals and appraisal reports for the 
Pe. Gf Negotiators’, maintained in pare lil {whe are employcd 


to acquire desired propertics by negotiations . 
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Mleeorice1ens re initiated on the r ports of the first elzas 
of appraisers. When these “ncgotintions" bog down 2 scecond set 
Bc "negotiations" is undertukcn on the reports of the sccond elass 
Bl apprsiscrs., When the second sect of negotiitions” bog down the 
Peccelsetomainame to be acquired are rcferrud to the Department of 
Bustice for proccedings in the Courts in cmincnt domain und the 
Meeyetclis on the United States District ittorncy. By that tiie 
Bppr..isals and appraisal reports have been made "a nauseum" and 
Pee Uses. >vOrney is in need of none, R.T. So iae 8 POS Ny. 


Ee Oe 


VGuewas cmploined also tc Mr. Thompson 2t this same Convers — 
CeciemipiacerioeNevy fed dlrcsdy appraised 211 of tiese Gereels 
Cm etnoiy OWN soiif of .ppraiscrs “nd appraisers hired 
byecno Navy Department ind thit many of the parccls were 
being acquircd by the Navy on its own appraisals." 


6. Whit siid U.S. Attorncy needs is an "expert witness" and where, 


Meterce, some ten miliion dollars :t stake, said U.S. i.tcorncy 
Sceks out the very best and most highly qualificd expcrt witness 
Gvailable to him offering the highest pay within his capabilities. 
Bimmon Wlcoere-8 26, 227 11 to 6; P29, 30, 31, P32, 733; Pay, 
Mes, P36, Li7-22, P43 13 to 4; R.T. 3-68-67 P5 L25, P6 Ll to 4. 
Defs 4 paragraph 2 Pl L6 to L12; Defs 25 P3 purigraph 2 and 3. 

f. Said expert witness, on 1cecepting cmployient as such, sccks 
Mm cstablish values that he fecls 2bic to sustain in Court and 
hereafter to employ whatever tii is availible to him to so 


Pdarify and refine his testimony as to attuin th: highest possible 


PG 5 
Bogrce of credibility. R.T. 3-11-65 P84 L2; R.T. P85 list linc, 
See ee Pee ee Cyeets 19 PP paerigrsph 2; Defs 2= PI 
Bragraph 2; L4 and 5. 
8. The report of an expert witness is incidental to but is not 
oe pcime Object and purpose of his cmploymcnt. R.T, 3-8-67 
Bl? L13-24; R.T. P18 Le4-26, 
m® ‘The cuty of an expert witness docs not cesse upon th: comple- 
mon of his report but only upon thc compiction of the primc 
Bvject and purpose of his employment. To wit: His attendanee in 
fourt as 2n expert witness, R.T. 3-8-67 P31 L15-i8; L23-26; P32 
m-9: P33 L5 to 14: 
Mace |) Plo pariereph 2; Defs 5, Defs 6, Defs 14, Defs 25 P3 
Bregraph 3. 
Metron the Above if is cleir that goings on in the U.S. Corps 
® Engineers bears no rclationship to un expert witness e:ploycd 
fh the U.S. Department of Justice. R.T. 3-8-67 P66 L2t-25 
sso WMU@, Inika e "T wouldn't even know what the Department of 
Justice. 1s “oine first hand.” R.T. 3-6-67 Po? 


A. Mr. Rowc: "My answer is no for me testify- 
ing to anuthing the Department of Justice docs. 
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APPENDIX B 
1. That petitioners employiient by respondent was terminated on 
Breust &, 1959 (Report P2 L16-17) Defs 21 
"We wish to impress upon you that you should render no fur- 
ther services in connection with No. 1836ND and 1904ND until 
you have received written authorization.” R.T, 3-8-67 P32 
eee se 25, 233 Lo. 
No inference can be drawn from the words above that respondent, 
at that time, intended to terminate petitioners employment and 
Bie Only inference that can be drawn from the letter, as a whole, 
in that petitioner should refrain from further work until proval 
of petitioners employment was had from Washington. 
Respondent had gone to great pains to seek petitioner out and had 
made no complaint or indicated in any manner that petitioner was 
anything but the "highly desireable" expert witness petitioner 


Knew himself to be. R.T. 3-8-67 P32 L8-9; L15-16; P33 L6-14. 
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APPENDIX C 
RT 3-8-67 P5 L7-12 Mr. Thomson: "Plaintiff believes that the 
burden of proof of any offsets to the total amount of 
$7,125.00 as found by the Court lies upon the defendant." 


RT 3-8-67 P5 Mr. Pittle: "Then I will proceed with defendants 
position in the matter of offsets." 


Appendix "A" paragraphs 5,6,7,8, and 9. 

BolwmeNcnerewcliieves that the intent of the Court in its mandate 
filed March 13, 1966 was not a trial de novo but to linit the 
inquiry under Rule 47C to such appropriate deductions as inci- 
dental expenses, travel espenses, and miscellaneous expenses 
Which plaintiff earned or could have earned from others during 
the period August 9, 1959 to September 5, 1959. 

There is no foundation in the record that on August 8, 1959 
responder intended to “terminate” nor that petitioner considered 
himself terminated. Appendix B. 

There is no foundation in the record that August 22, 1959 was a 
eonstructive completion date. RT 3-8-67 P17 Lil to 26; P18 L5 
Pomezorer io [4th 18; P20 L1G to 20; P30 L3 to 23 Appendix A 
paragraphs 6,7,8, and 9. 

Defs 5, Defs 6, Defs 14 all authorize and approve petitioners 
employment as en “expert witness", the authorization and approval 
in Defs 14, here at issue being the sum of $7,125.00. 

Preamble paragraphs 6,7,8, and §. 


Commissioner fell into error by his assumption eee WAV jSieWsne 


APPENDIX C 
MrcCumi purpes: Of potitionors ciploysncnt wis to make an 
Meproisil and prep2rc a report. 
Since thc prime object and purpose of petitioners employment 
PeSmeOrabuend Court 25 Am expert witness for respondent’ in 
Brials to begin early in Scptember 1959 Commissioners report is 


TOOT Sig alhins) aeyeres 


eaiGe, AL 
AelEPIMID ACE 1D 
BeeOrer esp areeropl 3 1S 2 wis-*pplication of the Ra, 


"Tf some substantive portion of % government drawn contract 
foe wil veclece uIblc Of 2 Certain Construction ond contrac— 
Per eectU liye na reosonioly SO Construed it that is th: 
LMUGCIGONGOIG GALA yWilela@lar yebilal be acdepted Unless partics imtemion 
MImouNecWwI sO. ait trmatively, Blount Bros. Const. (Ce..v, 

Woe Cts Cl. 1953-346 Fed 962. 


Soe chicugin se concract of cinployment contains no other Cxprose 
Deoiiesewo! ViceCiplover Co cmploy than to pry 2 svapulated 
Cee Ne tlOn biurs 18 on implied promise to enploy whieh is 
Vet iledaoy roiueal to allew the employce to perform his 
Gtetcs ae sue, Williston on Contracts Sce 1293 P36c4 
ee Pee hours Gl (america vy. US, Ct, Cl. 747/255 

03 


"The PULLS LS WH « GCOMicdOw WS wo De Ceased Mesa Swim ily 
Petoseecnewp rey Who prepircs 1t (in this cis. thay respen- 

eae letter Gr Fobrus Vey, 1050) and 1t epplics comune 

ermecdworares.: “Garrison v. U.S. 7 Wall G68; U.S. Vv. 

Newport News 178 pelo Blount Bros. Const. °v. U7sqmougt is 


P..GE i. 
APPENDIX F 
Peo t@rea Poraereapn 5 1S 2 nisepprehension of the facts, 


"where .n appraiser contracts with th. government to perforn 
Sv-c2fice appraisal survices for an ostimited period of timc,“ 


Bett yt Oncr in tnc Mattcr hire at issue Gid not contract with the 
Bevetivems tO periorm ae Coimissiomer stutes, cad four squarc 
Poe Mie Welsers cover luttcr of February 3, 1959 nd petitioners 
Peovcrmlettor tO Weiser datca Miy 2, 1959 and in conjunction with. 
Bits 14, Request and authorizntion to incur expense, it is elcar 
Pooeeceeponient Omployed petitioner to testify in court as an 
Pee cuewliness [Or respondcne., iny “ppraasal or appraisal report 
would be incidental. 
Steel = uthority is horcby roquestcd to ineur the expenses 
escaped ehere bc low: 
"Serviecs 2s an expert witness of Waldemar Thomson in conncc- 
tion with 2opraisals of parcels in 18365ND and in upprais:l 
of cascment and restrictions in 1904ND. You 2re authorized 
tominemr the ipove mentioncd expense, Date July 10, 1959. 
Bene I -) Pi paragraph 3: 
Pjueeomrrercsom Holl, U.S. District Judge, co whcm thesc 


matters arc presently assigned has bsen prcssing this officc 
Pormtcre ie dites within the near Pucure.” 


| 
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i.PPENDIX F 
Byer petitioners vigorous objections and motions to strike 
Feespondcnt was allowed to introduce a lot of POO ILETME 5 
eme.terial, irresponsible hcarsuy testimony und ene thy disen. 
B2.tions by Robert fi. Rowe, who in 1959 was 2 "staff ippraiser’ 
mer the U.S. Corps of Enginecrs. Pest trial motion to stric 
Meeochicd, RT 3-6-67 P37 to 56. 
Micevaice Ol SUC TesStineny 1s that no matter how hard the 
PomnissiLoner might surive, the hum n mind is such that the 
Bommissioner could not cxpunge it from his mind. 
me cross Cxamination Mr, Rowe -amitted that thc Corps of Eneinetrs 
mice ol Cficr to Cyploy pctitioncr during the period August = 
Seercrecr 1959, RT P56 Li3 to L25 - 3-68-67. 
On further cross examination Mr. Rowe tcstificd: RT P58 Li 3-8-67: 


M@eiminiestiere is pessibly 2 Vittic misccnccption here. ewe 
do not hire anyone tc be paid on Justice Department funds." 


fin other words the Corps of Engincers hires only "appraisers to 
Make appriisais" and docs not hire any "cxpcert witnesses”, 
RT P66 Le4 4 Mr. Rowe: 


"T wouldn't even know what the Justice Department is doing 
prs t Mend. 


oe ir. Bobb: L26 


Becreqcmt y mow dc you?’ 
m RT P67 .. Mr. Rowe: 


"My answer is no for mc testifying to anything the Justice 
Department does.” 


® RT P67 Lie 4. Mr. Rowe: . 
"IT wouldn't know anything thit I could state for mysclt 
CieescedMerice department rates.” 
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| PETITICH FCR REVIEW OF THE DECISIONS OF THE TAX COURT 


THE UNITED STATES 


TOM 1965 - 237 ~- AS TO TC 1337-53:1340-33 


i ee er 


ewe, eterna me 


mmaxy of Appellants Reply to Recpondents Brief: 


FOOTICTE 1: RESP BRIEF, PG 2, IS UNTRUE, 
FOOTUCT: 3: REGP, BRF, PG 9, LNS 1 AID 2: Cone ts not 
Congress. Singie event occursences, as herein, are exceptions 


FOCOTUGLE 2; RESP ERF PG 9, LG 3 - 6: The Courts ave uniforml, 


over-ruled upset of long established admin practice, 

RESP DRI PG 9, PARA 3: A Supreme Court decic‘on upsetting long 
establicned cause law is a change in the law. 

ALL SETTLIEMELTTS RECITED Zl] RESP, Axgument II, PCS 3-10 resulted 


. 


in “accessions to wealth clearly realized", only one case, 


Telefilm was tried to jury as was Aero v. Colum ia, 


Berit SEREIN fell $125,513.45 short of $173,500. less 
“eleavl: realized" from came ecto resulting in °47,636.55 
settlement, 
RESP ERI, FG 6, PARA 1: is taken from "evidence™ exeluded at 
the trial ‘leaving Commrs cace standing en one les", 
COMMR LUTOMLTICALLZ, without more, taxed $1,152. to Acro 
Sales Co colely because seeeipt resulted fecom asettlement" 
Attempced llth hour "cure" stands on one leg and is reflected 
by testimony of taxpayer. 

STATEMENT OF APPELLANTS REPL? 
FOOTIIOT: 1: RESP, BRF., PE Z: IS UITRUE. Apnellent oojected 
to taxation of “legal fiction" cividends in TC 1240-63, pg 1, 
para. ©, item “C" and again in TC 1340-63, Pg 4, Para. 6, item ua, 


Appellents opening brf.eAppen "B"', Pg 15 


Stout v. Comme 273 F2da 345 


Penn v. Robertcon 115 F2d 
ellant adveneed 1955 loss 
Matter 


Maury 


anced in Doc. 25; 


| weitten, on Sept 14, 1966. 


on Aeto Sales Co. 


ea a! 
(0h: 
157, 


Cir. 12/29/59) 
174 

aeocl:: 
was 


bie 


C2CUuS 4 


yup" 


Lppeliants Brf. Appen 


fa loss ic properly before the Ninth Circuit Court 
Bieter v. Conme 356 F2d GGL, G79 
Knight Newpapers v. Comm 143 FZd 1997 
Collins v. Comm 32 F2d 753, 7/54 


FOOTHOTE S: LNS 1 and 2, 


ait 
— 


occurrence 


oe [yea fo 
in ea 0 
widen ay 


1m 0 
whey —~ 


openi appen. ; 


RESP DRF., PG 9: 


Ee 
pgs 1-5 e 


Obear Wester Glass Co. v. Comm 20 TC 1102, 11°° 


. 


PTo tax single event occur 


eontrol) after it happened 
1 Mertens Lai Fed, Tax Oct 
Prather v. Comm 322 F2d 

Cohan v. Conme 39 F2d 540, 
gal, 


occurrence"! 


ays 


urence (over which tax p 


Ta 
wo 


snociing”. 


1967, ote. 


supp Sec. 


931 (CCA 9th, 1963, ps 


545 (10)(11), Gol. 1, 
19-25 
656.55 in Mar 1955 wis 


in TC 1340-63, 


orders of trial couvt; again 


again in Doe 26, and finally by motion, oral 


eo 
THy30t 
3 


PG 12. 


9 


inequity. 


ah 


The "single event 
was completed in Mar 1955 in reliance upon law long 


SLlished by uniform decision of the Courts appellants 


‘ver had no 


footnote 33.3 


035 
vu wu 9 


footnote 2.) 


para 2, Ins 


a 


“single event 


Under law, then tell established by uniform Court 


decision over two decades, 2/3 of said $47,625.55 ox $31,791.03 


was non-taxable in lieu of punitive damaczes, 

FOOTIIC®S 3: LNS 3 TO 6, RESP BRF., PG 9. The courts have 

uniforialy; over-ruled retrospective taxation by upset of lone 
vu 


established admin. vractiec. 


CIR v. Moneren Life 114 F2d 31 


mS, 


, (CCA 1940) 


Helverin: v. RJ Reynolds 306 US 110 


Kress 
RESP DRIEF, YG 9, PARA 3: A Supreme Court decision, upsetting 
long esteLlisned case law is a change in the lav, Appellants 
epenin; Lrief, Appendix "B", Pe 3. 
109 U of Pa. Law Rev 743; judge Story in Prop of Gospel v. Wheeler 
2 Gall. 105, 139; Gray - Limitation of Taxation 1906 
Sec. 152.3; Bowie v. Colimnbia 375; DRacs Ratcliffe & Gretton v. 
Beare Cee 206 Us 271, 200, 254 
ALL SETTLEVELTES RECITED IN RESP, ARGUMENT IL, PG J-10, RESULTED 
IN “ACCESSIONS TO WEALTH, CLELPLY REALIZED", either as recovery 
of prot.ts ox recovery of capitial gains in “excess of the basis" 
Only one case was tried to jury prior to settlement. Telefilm 
Inc v. Come 21 TC 695 (1954). In telefilm, tue Tax Court 

vF 


lead “Jury award to be most reasonable basis”. 


¢ 
wl 


SETTLAsi WUREIN FELL (125,123.45 SHORT OF $175,500. Loss, 
"CLEARLY? REALIZED" FROM SAME ACTS RESULTING IN 647,656.55 
RECETY:. Appellants opening brf, append "B", pos 6 to 11. 
Michelsen v. Web Tire 63 Fa2d 597, 601 (Sth cix} 
H. Lie.cs & Co v. Comm 90 F2d 922, 935 (9th Clix 6/14/37) 
“RECOVER” FOR INJURY TO CAPITAL IS NEVER InNcags* 
Said recover was after trial to jur:; wherein HO testimony as 
to loss of profits WAS ALLOWED. Appellants opn brf pes 6 to 3. 
Telefilm Inc v. Comm 21 TC $57, 694 (1954) and 1/3 of 
$47,5...55 o¢ $15,395.52 was clearly return of capitel 
RESPS CRF, PG 6, PARA 1: is taken from "EVIDENCE EMCLUDED AT 
TRIAL" leaving respondents arsument TI, standins on one leg. 
Appellaace opm =rf, append “'D', pe 6, RT pg 106, In 4. 
COMMR AUTOMATICALLY, WITHOUT MORE, TAXED $1,1.2. TO AERO SALES 
IN 1954, SOLELY because receipt resulted from a settlement. 
Geout vy. Comm 275 F2d 345, 250 (@th Cir. 12/29/59 
Manchester Paper Box Co v. Comm .9 F2d 315 

tempted llth nour “cure'’ stands on one leg, is incompetent and 
pure speculation 16 vears after the event. /ppell. opn lapel ay 


oO 


appen “D", pz 5, In 15 to pg G, Ins 3 and 9, Ins 12. RT pg 106, 
and is reflected by taxpayer wio nandlec the trans tion. Appel 
opn b¢Z. append "D" pg G & 7. RT pg 99, In 20 to In -, PB 100, 


mips 1)2, In 4 to ln 7. 


Pep Cov. Kayenagh 191 F2d 331, (3), 939 
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WILLIAM HERMALSEI 


CASE #174-65 
W. Thomson, petitioner 
Ve 
The United States, respondent 
EXCEPTIONS TO REPORT OF COMMISSIONER 
BRIEF 

Honvrable Edwin L. Weisl, Jr. 

Asst. U.S, Attorney General 
Mr. Herbert Pittle, Attorney 


for respondent 


W. Thomson - Petitioner 
in Pro Se 


Prepared by 

W,. Thomson 

605 S. Normandie Ave. 
Los Angeles, Ca. 
90005 


CASE #174-55 


TARLE OF CONTENTS 
EACEPTIOUS AND CORIEF 
EACEPTIONS TO REPORT 
BRIEF 
STATEMEiT. OF THE CASE 
ARGUMENT: 
CONCLUS IOLi 
APPENDLA A-& 
APPENDL:: B-E 
APPEND@? C-C 
APPENDI: D-D 
APPENDI: E-E 


APPEND LA F-F 


Hi 
Gs 


PA@E 1 
IN THE UNITED STATES COURT OF CLAIMS 


W. Thompson 


iPSiwaL tal Gar die 
a Case #174-65 

The United States Motion for permission 
Respondent to file supplemental 


Exceptions and Brief 
Sewicroner respectiully moves the Court for permission to file 
pupplementals to petitioners Exceptions and Brief and advances 
to the Court the following reasons: 
f. Petitioner has available to him only a part-tine steno- 
prapher capable of preparing said papers. 
Peeeceta part-time stenographer has been and still is fully 
Peciipteceewivh year end papers itor his regular employer. 
3. Petitioner has been on trial in Court as an expert witness 
alinost continuously since October 1, 1967 (and still is) and 
has been able to devote only his after hours to the preparation 
Sr Said briler and exceptions. 
4. Report of Commissioner is so replete with isapprehension 
of fact and law and misapplication of law that the preparation 
of appropriate exceptions and brief has been and is a monumental 
task. 
5. The Court has ruled that petitioners exceptions and brief 
must be filled by January 23, 1968 and the exceptions and brief 


herein are the best that petitioner can present by said date. 


| PAGE 2 
i. In the hope that petitioner be allowed to file supplemental 
meceptions and brier, petitioner is forwarding to the Court six 
copies of his preliminary exceptions and brief (two for 
Honorable Edwin L. Weisl) retaining 25 copies of cach which 
wet) be incorporated into and made a part of petitioners 
Bomplete brief and exceptions if supplemental filing is 
allowed. 


Very respectfully submitted 


mated at Los Angeles, W. Thompson - petitioner 
California this 
day of January 1968 
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IN THE UNITED STATES COURT OF CLAIMS 


W. Thompson 

JPerG 2 AL OMnene 

i Case #174-65 
The Unitcd States Exceptions to Report 
Defendant ) of Commissioner 


1. Comnissioners Report is wrong on its face, 

Pee oad report is repleve with idsapprenscnsion of the facts 
ema of the law. 

3 Seegereport as replete with Wisapplication of the law. 

mm said report is replete with misstatcments of the facts. 

fee GaiG report construcs contracts most favorably in fuvor of 
mac Maker contrary to ruling case law. 

6. Said report fails to apprehend or consider the wrongdoing 
Peeageente of the defendant and the innocenes of plaintiff. 

fee o21d report is replete with considcrition of irrelevant, 
Moacerial and hearsay material, 

8. Said report secks to penalize plaintiff for the wrongdoing 
pemoeents of defendant. 

®. Said report cites no authorities 2nd ignores the 
authorities eited by Jude Davis om page 13. 


Very respcetfully submittcd 


Dated at Los Angeles, W. Thompson - petitioner 
Peiipernia this 
day of January 1968 
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IN THE UNITED STATES COURT OF CLAIMS 


W. Thompson 


ZG tenn lalate 

Vig ) Case #174-65 
The United States) 

Respondent ) Brief 


PREAMBLE 
Petitioner will demonstrate to the Court: 

Mic repore of Commissioner herein is misapprehension of 
the facts and the law and misapplication of the law so 
fundamental as tc throw said report into doubt. Appendix 
A-A and B-B, 

Matte reporteademonstratos such inattention to petitioners 
Pleadings of llaw and fact as to violate the protection 
guarantced petitioner under the 5th Amendment to the Constitu- 
tion. Appendix C-C. 

JURISDICTION 

Jurisdiction 1s conferred upon the Court by Title 28 
Mech See 1490) and Title 4] USCA See 5 et seq. This petition 
is brought undcr Rule 58. 

INCORPORATION 

Petitioner refers to his first amended complaint filed 
"to conform to the proof,” to exeeptions to Report of 
Commissioner and to the documents cnumcrated in appendix C and 
by referenee thercto incorporates same herein and mikes same 


mB part hereof as if sect forth at length. Appendix C-C. 
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QUESTIONS RAISED 
i 


Were not the rights of pluintiff, as a government contractor, 


Meolaved contrary to the protection afforded plaintiff by the 
ue process clause of the 5th Amendment to the Constitution. 
Bich v. US 292 US571 
eae 
Deasmmecveunic Court of Clains have equivabic jurisdiction 
Be he extent of reforming contracts and of basing its decree 
Ben contracts so reformed. 
Peciumouse. a: Wose, CO. Vv. US 125 Ct, Cl. 297; lle F.55/0 
Ge 
May not a suit subsequent be brought upon the implied 
Povisions of contructs previously established as express con- 
Pacts. Restatement of Judgments Sec 62b P256 para 2. 
Iv 
Is not defendant stopped from invoking the doctrine of Res 
mdicata. 
estatement of Judgments Sec 62b P256 para 2; White v. Aldcr 
89 NY 34 ~ 43N Eed 798; Res Judicata 65 Harva Law Rev 830 
m to 78) 
Vv 
ireincueine pileimiuft to mae an unduly low bid in price 


erdiem did not agents of defendant imake a misrepresentation of 


PAGICS 3 
Meatcrial fact and is not said nisstatement grounds for refor- 
ition of the contract. Appcndix B-B. For law sec Appendix E-E, 
VI 
iieimaueine= plaintizr to make an uUnduiy low bic in days of 
Meecrmoneo Gid nou agents of derendant conceal from plaintiff 
mca relaain silent as to material facts known to them but unknown 
PeOloiMcinnme and Ls) nou Saad conecalmenu ang silence grounds for 
Mrorsition Of the contract, For law seu Appendix E-E. 
Vil 
Pimeicue tie taimeatt to paid did agents of aclendscnt incend 
meewerd plaincafr a srd contract to testify 25 cto mineral values 
Mod did plaintiff so understand. (Defs. 2 P2) and did from thesc 
Rts erisc a 3rd contract implicd in fact. Rivers v. Beadle 183 
fal app. 2d 691. 
VIII 
Under the law of the place of performanes did the three 
fontracts constitute one single contract with provisions express 
mc inplicd, For law sce appendix E-E. 
es 
is the seope of authority ind the range of dutics of an in- 
lcpendent expert witness to do all of the things he usually does 
is such and comparable to that of 2 lawyer. Kast v. Miller & 
mx 115 Pac 932; Vadner v, Roselle 45 Pae 2d 561. 
x 
Muse mot the three contracts between plaintiff and defendant 
e construcd most strongly aguiinst defendiunt the maker. Sce App. 


ee 
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AI 
Wes not the prine objcet and purpose of plaintiffs enploy- 
ment anG the intention of the governinent that plaintiff should 
meena prevwrial coniecrcnccs and trivls 2s dcfendints expert 
Witness in Cases 1836ND and 1904ND; did not plsintiff so undcr- 
meana and conduct himsclf and did not 2 contract i:-pllicd in 
mect 23rise from said purposcs, intentions and conduct obligat- 
mie both partics vo sec tc it that siid purpose and intentions 
PeGemCmecnuated Om aw See) = posndix Hoh, 
Neda 
M@omeiOu tiore = Clearly entorceabic obligation upon 
Sein iMmerOmetucliw kil peatiretaleconi@erences and 21 tris is 
Ms 2n expert witness for dofundant in Cases 1836ND and 1SO4ND, 
For law see Appendix B-E. 
£100 
pimeeruicre Wag Said entorccuplc obligation upon plainvifyY 
Mere cuvend cil pretrial confarenecs and ali triels 2s dcfendants 
expert witness in Cases 1836ND and 1904ND was there not an 
Berorccaple obligation on defendint to call plaintiff to said 
Bemecrcnces and trials. 
Flour Mills of Amcrica v. US Ct. Cl. 7-7-47 72 FS603 
XIV 
And since defendant erployed plaintiff to «ttend all pretrial 


Meiercnces and court trinls as defendants cxpert 


neds 5) 
witness in Cascs 1836ND und 1904ND was there not 2 promise by 
Meeemounl, cmplicd in fact, to so cmploy plaintiff. 

Williston on Contracts Sec 1293 P3684 Vol 5. 

XV 

WMG, ae MONE aigcleedl las R AwiPaoes Clowes weit Byol ieyarerciaic 
ory tO 2 contracy is bound to rescind it upon any broach by 
enc other party. 

Sieme ome Tricest v. US 43 Ct. Cl. 3604, 367 

XVI 

teete WOU impossibic undcr tne decisions cited by Judge 
Beeetc on fege 13 cto construc Dets 21 to be a terminavion of 
Peritionors cmploynent by defendant. 

STATEMENT OF THE CASE 

On January 6, 1959 two contracts of cmployment of plaintiff 
Bececrengomy Wore anigiatcd. Said contracts were implemented 
by bids Defs 3 and Defs 8 approved respectively on February 
m9, 1959 and July 10, 1959. 

Demencangrdevice Defs BG and plainviff sued. In dGceision, 
maeewdee Davis. Titled March 18, 1907, the Court cstablishec 
Bees Shas 2 Contract and awarded pliintiff $7,125.00, “less 
Bopropriate dcductions”, upon the face of sid bid Dcfs 8 
Bec did ne yore, 

iwi fein Case 1 (2-65 ssks reformation of said 


Botablished contracts on the following grounds: 


AGE 6 
IMP lhiacci=mCOnurIcoIne@ Onhtcer induced ploinvitf to pid 
75.00 per diy instead of plaintiffs usual fer of $125.00 per 
Pee oy telling Dl2intity that the highest per dicm rate he 
has authorized to pay was $75.00 per diy. On this statement 
Pereirwonice Mada righ CO relyegnd dia roly in mealkcing his bid. 
As shown in lictter datcd April 29, 1958 from attorney general 
Sel, .ttormicy S2tid representation was in LOSS untrue, Said 
fetter was "discovercd” by plaintiff in January 1967. 
2, WAX WAS COMMONS ON LeGie apali@ed jolaalinwalee woe losidl NSS 
ee woeny Withholding from plaintiff that 5 months prior he hed 
Ewarded Mr. Miles = contract for 165 duys to prepare himself 
POR wiedsl Gi Wine AClWidiGi@el BC) joes! Ch jermcocieuyr, le lbatalinetliea 
LIM JORREOM PaaS Iosif; lal: Ibe: ol ieselaie iwe) wwlalstis) shen ousimlaltealele, sireler| fyatakel 
OMT USC, IEG Bee sla eieniaelOMm joayeja wibbstalifsoletal tele) jo Salighualsiae 5 
Pleintiit would hive bid 150 days instcad of 155 days. But 
mofo eiilormiiLLon Wis revealec Co plainvifr for the first time 
em Mereh il, 1963. 
Cee bo emcOMUroeuIne Sli vecr Gold piliintitf im Defs 2 that 
DLIDAGIEe WOU Ine sped aid AGCA@AOMaUl CGeMnTniPA@i Iwi) jens mies 
pemceilr for tric) of Mineral parccis which Mr, Miles was not 
moabinaca to do and which work wis mot included in the 165 days 
PverdcdstO Mr. Miles. Piaintiffey nad a right to rely on this 
Pegtenmiont 2nd dic, Said comerseting officor never forwarded 


Memolotivitt any bid fora or said thir! contract aithough he 


G7, 

fnew pluiintiff wes performing said services. Instead he uwordcd 
Becontract to onc Moody for 10 dcys at $135.00 per day to 
Pertorm Only 2 Swill part of the services for whieh he had 
Srovyiously employed petitioner. 
fee icc am Ders 3 anc Defs 6 the contracting officer stuted 
Peorcecly that pliimviff would bewexpectcd to stvtend ail pretrial 
CemMucrencosmena Coury Erialse is his expenu wihoness am Cascs 
MesOND end ISO4ND amd on this statement plaintiff had every 
Peiiemro wre’, and did, Mr, Niles was called te said pretrial 
Pewee Pe mOcs ING trials for. csouck of 133 Gays. it 18 reascnabs 
Pomeresun. thot plaintiff wis demicd 1t least 65 days 26 $125.00 
PorGay Dy wic Conduel Of the ecntracting officer end defendant, 

ARGUMENT 

ifewouldsbe Citttemlt te fine an anstance of more PTligran: 
Girereaird, by Poderal Officers, of common dcecncy and or the 
fights of 2 government contrictor than that which is evidenced 
SCALA « 

A desirecble expert witness was needed for « multi-million 
dollar lawsuit and mucn trouble was gone through to seel out 
fae Pagie min, When he was finally leoexted he wes lied to 
and rcolevant faets were hidden from him when he wos asked to 
prepare 2 bid for services. He was informed that he was to 
Pestityets Lo uinera! values but no bid for such services fOr 


Was ever sent to him, although siid officers “new that 


| 


PaGe 8 
eontractor was performing said ssrvices. After several months 
Paes | Oi mecowby CONtracuor said Podcrsl Offiecrs decided to 
Pete sic! him, Ne complaine was evyor mode of contructor’s 
CGC COrne Dinehiy Oc DoIZnOrnimeo., NOri was COnurictom Gver 
Menecrcd tint his services wore mo longer desircd, All that 
Pes Gone was tc Pail to notify contrictor Oi uppyoiecnyaldl ope 
Peconioyeesneral wand Uncn Write Contractor to sveD work until 
sadid apprceval was had. Contractor was not disiissed nor was 
Pusicses Cver Sugeestscd. Contractor wis Given no occasion to 
fPeeievesOticr tion ha would po clilicd to pretrial conferences 
aad Wri 46) Geteedainiss Exgosage Wala) 5 

Mio, GBIOGIr Bid RiGeis Me, Iecia O\Gomaeie Sarl Siete: We, MiReG 
Pelccemeind Mr. Ray Hansen hod madc nuccrous Gppriisail reports 
PAtmeeroniaMGe NeCcUCa MO more, 50 large porcole and the minerals 
Pad@terniereti eo rrcad to tne U.S, Atvorncy for proceccings in 
Mache Domiin., Said attorney necded a mood cxpert witness to 


Wiommom uppriisal report wes purely incidental to his tostimony 


Geomersets -staplishad by bids Defs 3 and Defs 8 will not 
oie cucer oo) interpretation nor Go contracts bids Defs 3 anc 
Defs 8 effectuate the avowed intention of defendant to have 
Peoria t eeestiry 9S tO the values of tha minerals. 

Witheus Miarcprescnt2tion end with full disclosure by 


Seo PemenwOcreniont, Oliimuitt would have bid 168 days to 
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Peepare himscl® for trial of the SO prreels in 1836ND and 
LOO4ND plus 20 days for ths minerals or a total of 188 deys, at 
fees .00 per day, or 2 total of $22,500.00 instead of the 
ml.625.00 he @id bid. 

Hie oncswipcion, based upen his policy statement in lettcr 
Boece Neril 29,1950, is thut the attorney gence.) would hive 
spproved plaintiffs bid for said &22 ,500.00, 

Honepncewet veri y General, on January 31, 1058, epproved 
$15,000.00 cach to Bernird Evans and Lawrenee Sindo to prepare 
Pe Wiselves (Or brinl ii the Casitas Dam Casc where ccposit with 
declaration of tating wis $2,489,384 cr 2/3 of the deposit of 
Pee selso4e with decler-tion of lal aie, ial ILEWOCHS CASG— TIES 
33-5-1919-0 January 31,1958 - 1396 2nd 1397. 

Dae mwuewwor sunt DUSCe Of pertormnince “of th. centrace pre= 
Peiewmerairben.s Morse v, Consol. Wisheries 190 Fee 617. 

PetUwleWw Sulucs Cleat twO Or ‘iors Contracts betwoen che same 
PLPCULSS VSO whe See Sela jeew saauee, Crem welevleld Sepak e ily 
Poe-Ub- G,ecolstacule One GOntract, Lynch v. Bank of America 
pec oledpp ec 214. 

Stele ywecuriner GulGes tnee the wathority and duties of 
PMeCNperu Withess Are to io the things he usually does as such 
Dideere conparipke to those of 2 lawyer. Kast v. Miller and Lux 


iis Pee O32- Vedner v. Roselle 45 Pac 2d 561, 
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MiUmcne lA IS CHhaGeeCentract will be construcd ost 
Beeongily 2f0inst the maxcr, Icfencant herein. Lynch v. US 
292 US5S71. 

Viewed Tour squars the contract of cmployiient between 
Meeintirf and defendant contrins provisions implied in fact, 
LGA WALES jOlebeng dey we DB wee Crem walleye GI SUG (kelgline gions Che 
Meeoloviciu, Inc Court has equitable jurisdiction to refort 
TASeACGS 25 Sew olin sin SWicelsiiwees Sgess ee Wise CO, Wo WRI2S ie. 
Me e7/; lie FS570. 

SUbSeGUcCN OU SULL Hay be brought Upen Serie ivipliea provasions 
fs sect out in Restatement of Judgments See 62B P256 Par:.2. 

Defendant is cstopped from invoking the doctrine of 
fsa Judicats by its own misrepresentation and concealment snd 
Pees GConduet at ths trial on Mareh 11, 1963. 

Restatement of Judgments See 62b P256 Para 2 

Res Jucicata Harv Law Rev S30 (75 to 7&8) 

Miere wis am Coligation, express in Defs 3 and 8, and 
meplicd by custom and usag@e enforevable upon plcintiff, to be 
Po ooee mo tO -tccni 21) pretrial Gonfeorcnecs and all Pris. 25 
mn expert witness in cascs 1836ND and 1904ND. 

Witi@ston cn Comtracts See 1293 P3691 Vol 5 

Bes wetm ier W, PRaueke Is US SO 

eee erce iol wOpligation Woon Dlaintvif? ereated an 


mualiy enforconble obligation upon defendant te Goll piste 
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mecttend 21] pretrial conferences and 211 trials as an expert 
yitness in Cascs 1836ND and 1904ND. 

Prorvevailiseot America v. US Ct. Cl. 7-7-47: 72 FS603. 

Defendant paid Miles for 127 days at $75.00 per day on 36 
jarcels of fee in 1836ND and 38 days at $100.00 a day on 14 
arcels of flight casements in 1904ND for preparation for 
eel; plus 113 days at $100.00 2 day for attendance at pretrial 
mnierences and trials. Milcs perfromed at place of his officc, 

Piaaaigalicie als) Eiawaliclled! we) | i shou walem OH Glainiesoins Wiis 8 
md Defs 8 from 155 days to 168 days and from $75.00 per day 
fo $125.00 per day, for preparation for trinl of s2id 36 parcels 
m 1836ND and 14 parcels in 1904ND. Plaintiff is entiticd to 
jayment for 20 days at $125.00 per day on the minerals under 
Meomurect inplicd in fact. Miles was not qualified to testify 
Bere the fianeral values and said minerals wer. excluded from 
fis contract for 165 days. 

Piminitiih te entitled to. 65 days at $125.00 per day for 
Br Moance at pretrial confercnecs and trials as an cxpert 
fitness in Cases 1836ND and 1SO4ND, the amount of which he 
Be deprived by dcfendants failure to mect its obligntions to 
aac i tt. 

Failure of the contracting agent to mect his obligation to 
Bll petitioner to attend pretrial conference.s and trials in 


ascs 1836ND and 1904ND was the first such instunce in plaintiffs 
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areer extending ever a period of almost 40 years, was an 
nusual occurrence, was known in plaintiffs professional circles; 
nd presumed in such circles to be for cause and therrfore 
amaging to plaintiffs reputation as an expert witness. A 
onsequential injury which the contracting officer could 
mesonably forsee. 

O'Dell v. Crossand Shaver 14 SE2@d 767; 5 Corben Contracts 
we 1095 P519. 

pole@mcenuracting officer even went farther and maiigned 
laintiff to the US Attorney General (Defs 25) and later to 
smmissioner of Corporations State of California. (Letter of 
ne 4, 1962 from U.S. Attorney to Allen Hurwitz). It would 
moifficult to estimate the damage and mischief that thc 
Sntracting officer has done to plaintiffs reputation as an 
spert witness, but to an expert witness whose daily fees are 
m.00 per day the damage is surely in excess of $12,500,000, 

CONCLUSION 

MePlaintirf is entiticd to reformation of contracts Dcfs 3 
ad Defs 8 from $75.00 per day to $125.00 per day. 
Me eiaimtire is entitled to reformation of contracts Defs 3 
ad Defs 8 from 155 days to 168 days. 
Merig@ineirr is entitled to a contract implied in fact for 
) days at $125.00 per day for preparation for trial as an 


Kpert witness as to mineral values. 
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Meee laiticitrf is envitied to a contract express in Defs 3 
mi Defs 6 and implied in fact for 85 days at $125.00 per day 
er attendance at pretrial conrerences and triels in cuses 
336ND and 1904ND. 
Meioaintit’ is cntitiled to at least $12,500.00 as conse- 
fencial damage to plaintiffs reputation as an expert witness. 
meoudement herein to be reduced by $4,500.00 paid plus amount 
> judgment in 206-61. 
geead at Los Angeles, Weey MOSMSe@ ot bulky Sulomial wee! 
met ornia this 
y of January I965 


W. Thompson 
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APPENDIX A-A 


BASIC MISAPPREHENSIONS OF COMMISS LONER 


CAO Phd Us TOaGh Lo 
APPENDIX A-A 


NDAMENTAL MISAPPREHENS ION OF FACT 

mber one is found in footnote 6 of pg 9 of report, 

0 days from date of approval of second contract on July 10, 1959 
December 7, 1959, 98 days after September 1, 1959. An offered 
livery date, 95 days later than the date of need for said app- 


isal is an absurdity. 


id absuxdityz stems from Commissioners misapprehension and 
sinterpretation of the first contract. RT pg 6 ins 10 to 12. 


"In wiich ne agreed to perform the appraisal services in 
C.A.-1c556 ND for an estimated 60 days", 


"Language, though plain and clear will not beer litteral 
interpretation if this leads to an absurd result", 
Williston on Contracts. Sec. 610 P533, Vol. 4. 

Mie sdid, “First Contract". is a "Letter Contract". pursuant 
Federal Procurement Regulations, Sec. 1:3:405(c), then the 


2cond contract" conforms to the mandate in said, F.P.R. 


"A letter contract shall be superceded by 2 definitive 
contract at the earliest possible time". 


d when on Fevruary 3, 1959, Mr. Weiser inserted the 150 days 
said second contract, it was natural for him to assume that 
titioner would execute same in 30 days; that approval of the 
torney General would be had in another 30 days; and the date 
'6fferec delivery” would fall on September 1, 1955, the date 


the anticipated need for said report, 


3 


———e eee Te &f£1U0l a 


, 3-8-67 Pg 37 In 160A: Mr. Thomson: 

"You have to understand that at the time that Mr. Weiser 
Submitted the bid to me, I understood it that it was 60 days 
to get me started. [ had never seen the property before", 


mber two is found in footnote 9 pg 13 Ins 6 to ¢ of report. 


"There is no explanation in the second for the increase of 
Mr. Miles contract rate from $75 .00 to $100.00 per day". 


id “increase arose from a basic change of policy of the US 
conery General effective April 29, 1958, 8S months prior to 
sttioners employment. Sec MEMO ANM:de 4/29/58-RJIL-CMACM 
-5~1668-592 and 1D34 a document respondent failed to produce, 
ordered, on 3/3/67. 

sase see File 33-5-1919-0-1/31/195c, Form 25 B, Bernard Evans 

396 and Laurence Sando, Form 2528-1397, both of waich documents 
spondent failed to produce, as ordered on 3-8-1967. 

the same year, 1958, said US Attorney and US Attorney General 
sabisihec a policy of paying $25.00 to $50.00 per day additional 
apensation to cover travel anc subsistence for services performed 
sside of the point of residence of their expert witnesses. 

cfs 4; 3-33-57 SK-NP 

nber three is found in footnote 7 pg 10 and footnote 10, pg 14. 

> pre-trial record between July 1966 and February 1967 clearly 
nonstrates the obstructicnist tactics and down-right disobedience 
responcent in effort to prevent any discovery anc respondents 


ilure on March 8, 1967 to produce more than a fraction of the 


= v 


§ #174-65 


tinent documents in defendants possesion. Cormyr 
ow respondent to profit from its non wrong doing 


established rule. 
g 


faves Le 


seeks to 


@ontary to 


a ; 
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ANM:dc 

Attorney General, Lands Division, 4/29/53 
Land Acquisition Scction 

Seeauralin E. Waters, U. S. Attorney, So. Dist. of Calif. 
Ribert N. Minton, Asst. U. S. Atty. (Lands) 
Civil No, 1286-ND, Tract F-1145, and Civil No. 1449-NpD, 
Tracts F-1103, F-11060, J-1450, K-1548 and K-1577 
(Your references: RJL-CMacM 33-5-1668-698 and -1034) 


SaeeERRERMNRTS 


Reference is made to letter, dated March 31, 1958, 
in connection with the above-refercneed condemnation 
Beocecdings, wherein this office was requested to submit 
‘anew Form 25B and voucher for the Department's consid- 
eration, covering the services rendered in the above 
matters by Mr. Ww. A. cavace. 

1 . 

The oversisht of the Department's requirements in 
not getting prior approval for this employment is re- 
Igretted, and assurance is given that, so far as it is 
mossible to prevent it, no future happening of the 
fend will occur. . 


ln regard to the per diem rate asked by Mr. Savage, 
Zt should be taken into consideration that Mr. Savage 
is one of the most experienced appraisers and satis- 
mactory witnesses now being employed through this of-- 
mace. Prior to the first of the year, Mr. McPherson, 
who was then in eharge of the Lands Division, communi- 
Gated with the Department and stated that, if it were 
going to be possible to retain on the list of witnesses 
men of the standing of Mr. Savage and certain others, 
it would be necessary to establish their per diem rate 
atv the sum of $100. These men are now being paid at 
this rate, and above, by the State of California, the 
counties, and other local entities, and it is not to 
be expected that they will work for the government at 
a lesser rate when they can secure all of the employ- 
ment they wish from these other ageneies at the rate of — 
$100 per day. 


It is the understanding of this office that Mr. 
McPherson took this matter up personally with Mr. 
Luttrell, and received his approval of establishing 
the higher rate, before Mr. Savage submitted his bill 
end this office submitted its Form 25B. It should be 
noted that the per diem rate of $100 has already been 
approved for Mr. Savage in other cases, and for Mr. 
Nathan Libott and Mr. Joseph Shiichta. " | O Buy 

oe (a: Pie: ce = ey 
Serre tcere eae aE nn eT 
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IDAMENTAL MiSA?PEREHENS ION AND MISAPPLICATION OF THE LAW IS FOUND 

FOOTNOTE “%, PG 3 OF REPORT. 

sitioners original petition in Case 206-61 prayed for #7125 under 

. “second contract". Respondent answered denying a contract. 

yf on 3-11-63 was limitied to the existance or non-existance of 

d contract. 

. court, on 3-13-66, establiahed the contract anc declared 

jpondent Liavle and awardec petitioner judgement for the face 

xeof $7125 (less appropriate off-sets of amounts "saved" by 

itioner or which petitioner carned or could have earned between 

ust 8, 1959 anc September 6, 1959). 

y judicita is established only as to the availability of 

pondent for $7125. (less $120.) Moores Federal Practice Sec.410%2) 
“And in addition, qualification of the general rule against 
splitting may be warranted by the defendants concuct (21) and 
by exceptional circumstances (22)". 

.) White v. Adler (1942) 289 Ny 34; 43 NE 2d 798, 142 AIR 3898 

‘) Restatement of Judgements Sec. 62(b), pg 256, para Z. 


“Where the defendants fraud or mis-representation a concealment 
prevented tne plaintiff from presenting his entire claim". 


} Judicate 65 tlarvard Law., Rev 818 


"But there are recent cecisions allowing successive suite on 
theories of express and implied contracts". (49). 


)) Harvies v. Wnitworth 211 SW 2-101 


"The concuct of defendant in concealing facts (75)"'. 


SE #174-C5 PAGE 20 
)Hyete v. Smith 272 NW 747 

White v. Miley 241 PAC 670 

Albaugh v. Orborne-Me Millan 205 NW 5S 


"Or in preventing joinder of the issues at the previous 
Erial (76)". 


)) “Limited Bank and TrCo 2 Hunt 18 Calapp 2-112 
Couch v. Couch 22 §O 2 ND 599 
"Has been lead to constitute a waivure on est oppei", 


"In otuer cases a justifcable ignorance of the facts (77)" 
or the law (78). 


"Buck v. Buck 184 SW 2-68 
Szombatuy v. Merz 145 SW 1023 


"By the plaintiff has led to the allowance of a second action". 


) White v. 4cler 43 NE 2c 793 
Hollanc v. Spear & Co., 33 NYS 2-21 


"Some courts have expanded these principles into a broader 
policy sy making exception to the rules of merger or bar 
where ever justice requires". (79) 

Smith v. Penner 201 Pg 2d-1948 
Greenfield v. Mater 194 Pg 2-1 
Monagas v. Vical 170 F2d 90 cert den 335 WS 911 

"That which has not been tried, cannot have been adcjudicated 
that which is not within the issues presented cannot be 
concluded by the judgement", 

Slaver v. Sharp County 34 SW 262 

v. Pan American Pet 55 F2d-716 

mwell v. County of Sacramento 94 US 351-356 

me V. Starr 94 US 477, 485, 436 

tis v. Whitworth 211 SW 2-101 


C.J.S, Judgements Sec 649 and Sec. 674 
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hv. Merciants and Planters Bank 66 SW 918 

res, Feceral Practise 

. 0-405(1) Pg 632 


"Under the second proposition the judgement prevents the parties 
from rclitigating those matters that were determined", 


(3) Cromwell v. County of Sac 94 US 351 


. 0.465.12 


"Res Jucdicata is 4 sound and salutory principle - But at times 
there is considerable truth in the observation that res jucicata 
renders white, black, the crooked straight”. 

(2) Sec. @.405(1) 


itioners response to Respondents Brief dated July 2, 1967. 
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APPENDIX B-B 


BASIC MISSTATEMENTS BY COMMISS IONER 
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APPENDIX B-B 
SSTATEMENT: RT PG 3, las 20 to 34: 
April 29, 1953 respondent changed its policy and increased its 
andard rate of pay for expert witnesses from $75.00 to $100.00 
ce day, itr 4/29/53 ANM:de:33-5-1668-1034,. Appendix "A-A, relating 
W.A. Savage and others. The type of property involved is a 
pment o£ Mr. Pittles imagination. RT pg 42 Ins 3 to 12, 
ior to January 31, 1958 respondent again changed its policy and 
ain increased its standard rate of pay for expert witnesses from 
90.00 to $125.00 per day for services performed outside of place 
residence of said expert witnesses: D.J, File 33-5-1919-01396 
1 1396 Bernard C. Evans and Laurence Sando, 
rm Lands acquired for the Casitas Dam. RT 3-8-67 pg 39 Ins 9 to 
, pe 41. Declarations of taking deposit for Casitas Dam "2,489, 
+. for 1904; ND $154,259; for 1836 ND $3,407,383. total deposit 
noore $3,561,642. or 148% of Casitas Dam deposit. 
t Attorney Gen approved $15,000 each to Sando and Evans for 
vestigation and preparation for trial of Casitas Case but only 
1,625. to Thomson and $12,375. to Miles for invesci.jations and 
2paration for trial in the Lemoore Case inwhich deposit was 
3% of deposit in the Casitas Dam Case, Miles fees were increased 
$100. per day on March 21, 1959. 
tfs 1 - 3-8-57. The Dept of Justice paid Praekel and Leroy 


nett $26,000. to appraise the Right-of-Way for a pipeline to 


- . NEQUE. UV AULITOR:ZATION iQ INCUR BXAP. OSE 
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__ southern District of California 


TO: THE Apninusnmamaye AssisTaANT ATTORNEY GeneraL, LOS_Angeles, Calif., Jan.31, 
Washington, D.C. (Place and date) 


FROM: Joseph F. McPherson Me DI File Non 295 271919-0 5 
(Name—please type) 
__ Assistant U. S. Attorney y; Casitas Dam and 
ae Meservoir (Ventura 


(Signature) 


Authority is hereby requested to incur the expense described below: 


Services as an expert witness of Bernard G. Evans, Real Estate 
Appraiser, 389 Court Street, San Bernardino, California, in the 
appraisal of the following properties in the above project: 
Civil No, 20,267-PH, Parcels 1 and 1A (easement) 
-‘; 20,577-PH, Parcels 1, 2 and 3 
678-57-PH, Parcels 1, 2 and 3; 4, 5 and 6 
736-57-PH, Parcels 1 and 2 
877-57-PH, Parcels 1, 2, 3, 4, 5 and 6 
974-57-PH Neue Re er 
975-57-PH (one parcel 
1089-57-PH, Parcels 1 and 2 
Appraisals of all of above ~ flat fee... . $15,000.00 
Pretrial conferences and court appearances to be at rate of 
$100.00 per day. * Declaration of taking deposits for above 


property total $2,489, 364.00. 


HvaAwHComnn 


Falpstediatal expense: g 15,000.00 ‘Couitract - 


Norte.—Instructions on the reverse hereof must be complied with fully. 


You are authorized to incur above-mentioned expense. Date Ge PRe Wee 1950 ieee 


The account should be prepared on Form 5-1/2 D. C., etc. 


(] Payment should be made by the U. S. Marshal for your district from the appropriation. 


ZOHHPNHDOTNCPS 


{J Voucher should be forwarded to this office for payment from the appropriation. 

i = 1580128 - Salaries & Expenses 
Recommendation for General Legal Activities 1958 
Approval: JVB:RJ Dept. of Justice 

Approved: 


Henry D. Rogers 
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STATEMENT: RT Pg Ins 34 to 39; 

UZS, Treasury sought out petitioner as an expert witness in 
. Boswell & Co. v. Commr Docket 61346, 66655; 34 TC 539 affd, 

@ 302F2d 682 62-1 USTC, Pg 9430; cert denied 83 S, Ct 118, in- 
ch TC accepted petitioners testimony in toto affmd Ninth Circuit, 
propert7 in question abutted Lemoore and in the "back yard" of 

Miles, Yet the US Treasury was willing to pay petitioner 

5. per day at the time Mr. Miles was working for Dept of Justice 
$75. per day. Petitioner was employed by US Txeasury in DEC 58. 

5-12 Pg 6 In 15 Edison Co. Case, Expert Witnesses: W.A, Savage, 

nard Evans, and Waldemar Thomson, 

m25, Pe 3 Ins 28 to 35: 

“Among others, Mr. Holloway Jones recommended Mr, Thomson and on 
December 24, 1958, replied to the inquiry from this office 
as follows:" 

“Mr. Thomson has appeared as an Evaluation witness for the State 
in numerous cases both in Southern Calif and in this area. I 
am happy to recommend him in every way", 

ple of Calif. v. Eagle Rock Properties Inc. Laurence Sando and 

ter Thomson, Expert Witnesses, 

ple of Calif. v. Lita S. Hurd - Bernard Evans and Walter Thomson, 

ext witnesses, 

3-8-67 Pe 39, In 26, Pg 4, In 5, Pg 41 
Q: Mr. Pittle: “Now who were--what appraisers were we paying 

more than $75. a day to make appraisals?, 

A: Mr. Thomson: “The kind of appraisers who had been on cases 


with me." 
@: Mr. Pittle: ‘who?" 


Ae BARA (ales eee Ube) een ca Sneed Ti nesses Canna! | 
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See4, Para 2, Ins 5 to 12; 

"A copy of Mr. Thomson's qualification is enclosed. Mr. Thomson 
appears to be especially desirable since he is qualified to 
render an opinion as to the fair market value of certain min- 
eral interests, The other appraisers heretofore employed by 
the accuiring agency (Praekel ae Hanson) and this office 
(Andrews anc “Miles) do not fulfili this qualification. 

Mr Thomson has been very highly recommended by the Calif. State 
Highway Dept for whom he has frequently workec". 


Meee, Ps 5, Para 2, In 1: 


MI am cisco & member of the American Institute of Mining 
Metaliursical and Petroluem Engineers". 


ning Engineer Erich was paic $125. per day; Pg 12 and 13; Mining 

iy was paid $125. per cay; Pg 14; Mining Engineer Jensen 
6 paid $125. per day; Pe 15. 

NCLUSION: RT ?¢ 3 Ins 39 to 41; Pg 4, Ins 1-3 IS 4 MISAPPREHENS ION 

FACT AND 4: MISé.PPLICATION OF THE LAW. 

mo, in 2: 

‘That offices concept of « fair price’, is not before the court. 
What is before the court is the representation made to petitioner 
when petitioner was induced to make his bid of $75. per day, 

RT 3-11-63, Pe 25 Ims 14 to 20: “And I told nim that the State 
Dept of Hignwiys customarily paid me $100. a day, except when I 
went out of Fie City of Los Angeles, when I was naid $125. per 
day. He said the government could not pay that much. He also 
said the Sree t wages they ever paid appraisers was $75. a day 
and that he would recommend I be employed on that basis" 

th Mr. Minton and Mr. Weiser were in the hearing room at the time 


at responcent, Mr. Minton and Mr. Weiser, did not dare prejury 


the extent of cenying said testimony. 
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1 3-8-67, Pg 21 Ins 16 to 26; Pg 22 In 1-4: 


ey 


MAnd that tocy ted been paying me $125. a day outside of or 
San Peon and tne U.S, Treasury was paying me $125. a day for -. oe 
work I was doing in this area. (J.G, Boswell v. Comar Supra) 
Mr. Minton replied that he could not pay that much - and that 
he woule pay me the highest rate he was authorized to pay - 
p72.00 a cay", 
. Weiser, who was present in court, at the time did not dare 
ejury to the extent of denying said testimony when he testified 
eer. 
Spondent had three clear opportunities to deny petitioners test- 
iony but cid not dare avail itself of any of the three. The test- 
ony stancs uncontradicted and binding on respondent. 
D CONCLUSION, Pg 3, Ims 39 to 41, Pg 4, Ins 1-3 IS A MISAPPLICATION 
THE LAW, 30 Compt Gen 220. 
Bppen Materials Co. v. US 160 ct cl 357; 312 F2c-605 
INCLUSION RT, Pe 4, Ins 4 to 6 IS A MISAPPLICATION OF THE LAW, 


"A contractor in submitting « bid has a right to rely on 
positive representations made by the (gov't) agency." 


F. Scholes v. US Ct Cl 1966; 357 F2d-96. 
"Such representations amount to a warrantee anc establish a 
predicate for a possible action for breach of contract if it 
is later discovered that the representations are untrue", 
Ssison Knudson Co. v. US 128 CtCl 156, 162, 120 FS 760. 
Pe 4, Ins 7 to 17 IS A MISSTATEMENT. Petitioner has never 
lJeged that respondent misrepresented the time required. Petitioner 


ers that respondent concealed from petitioner the true time 


quired, 
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"The government withholding cost information during negoteations 
entitled contractor to recover for a resulting loss", 


Bonere et al v. US 128 CtCl 156 
teson Stolte Inc. v. US CtCl 4-8-1959 
yder Lynch Motors v. US CtCl July 19, 1961 


"The gov't no more betrays a contractor with a ruinous course of 
action iy silence than by spoken word", 


» Cardoza, J; Globe Woolen v. Unit Gas 224 NY 422, 489 

lene Curtis Inc. v. US 160 CtCl 437, 443, 444. 

Pe 4, In 18: “And his constructive performance time was 140 days". 

IS IS A MATERIAL MISAPPREHENSION OF FACT AND A MISAPPLICATION OF 

N. Appendix A, Case 206-61. 

Pg 4, Ins 19-26 IS A MISAPPREHENSION OF FACT AID A MISAPPLICATION 

THE LAW. Appendix A, Supra, Petitioners employment was for 155 

ys in which to prepare himself to attend court es an expert 

sness for respondent, an employment that did not cease with the 

ling of his report, but would as he testified. RT 3-11-63, Pg 66, 

; 2-4: 

"At the time, August 8, 1959, that Mr. Dauber instructed me to 
proceec no further, I was not quite ready to testify. I would 
have been in another 30 days of work, possibly less. On 
August °, 1959, petitioner had worked 128 days plus 30 days 
would be 152 days, under Bid 1 and 2, which excludec the 
minerals", 

DEFS 4, in DEFS 2, Pg 2 para 1 and in the understanding on 

mary S, 1959, there arose a contract implied in fact, to testify 


to the minerals which beth respondent and petitioner expected to 


ee ee ee ee FO. Ct en am lees» Bien ie PS Se ae) Semcediel 
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jount to at least 20 days of preparation for trial, of said 
nerals. 
ount Bros. Const Co. v. US CtC1 1953; 346F2-962 
v. Dalles Military Rd 41 FS 497; 
iliston on Contracts Sec, 610B Pg 534, Vol. 4. 
ieramento Nav Co. Salz 273 US 326 
iliston on Contracts, Sec. 1293 Pg. 3691, Vol. 5. 
Pg 4, Ins 33 to 39. MISS€A'YEMENT: Apparently ceveved from DEFS 
. (Anticipated by Reg. Counsel IRS at the time) and advice thereof 
mely for Mr. Weiser to arrange his trial calander accordingly. 
tually, the duty of petitioner to the Treasury in J.G. Boswell 
. v. Comme was discharged between Sept 30 and Oct 2 in conference 
th Mr. Mark Townsend and Between Oct 5, and Oct 9, 1959 in 
tendence in court as an expert witness. None of said days con- 
icted with trials of 1836 ND anc 1904 ND. The court can take 
dicial notice of the fact that local courts usually refrain in 
vor of Circuit Judges from Washington, 
Pg 4, Ins 29 to 33; Pg 5, Ins 1 to 5: PURE SPECULATION ON THE 
RT OF CCR. 

Pg 5, Ins 5 to 27. MISAPPREHENSION OF THE FACTS AND THE LAW AND 
MISAPPLICATION OF THE LAW, 
titioner was not employed by respondent to perform specific 
praisals, Petitioner was employed to attend pre-trial conferences 


id attend court as respondents expert witness anc to prepare himself 
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r said attencence, Petitioner did not seek out respondent but 
spondent particularly sought out petitioner. No complaint was 

er made to petitioner of his performance, qualifications or 
aracter. The only reason given the Attorney Gen. for not calling 
titioner for said attendence are given in DEFS 25, Pg 5, para 3, 
and 5, wnich are no reasons at all, Mr. Minton's statement, 

ra 3: 

"rurther conferences and interviews with Mr. Thomson convinced 
this office that the government would be better off to lose its 
investment ($6,750.) to June 30, 1959 (and a valuable expert 
witness whom respondent had gone to great trouble to procure 
and reconrmend to the attorney gen.) than to proceed further 
with him, as a consequence he was never notified to proceed". 

3-11-63, Pe 95; 


"Nobody has ever contacted me or given me any information at all 
y y 
as to wnat investigation he made", 


Setl-63, Pe 938, In 5; 


Nyou were telling us you notified, Mr. Thomson - to get his 
bill in for services rendered, up to July 1959''27? 


: Up to June 30. 
: For work done up to that time? 
: For work up to that tine. 


3-11-63, 2?g 95, Ins 13 to 22: Regarding para 3, pg 5 DEFS 25Supra 


Q: Did you ever call this to Mr. Thomson's attention? 

A: Mr. Minton -- "I don't recall having done so". 

Q: Did you have any conversation with Mr. Thomson after the 
first day of August 1959? 

A; Mr. Minton -- "No, I don’t think so", 


Pg 5, In 13 to pg 16. THE ONLY BASIS PETITIONER CAN FIND FOR 
s 
NCLUSION IS IN MR, PITTIES OPENING STATEMENT, RT 3-5-67, Ins 14- 


* pG 10. INS 1-12. This is not evidence. 
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actual policy of respondent is set out in RT 3-53-67, Pe 69, 

4 to 10, Mr. Weiser. 

CONCLUSIONS DRAWN BY COMMR ON PG 5, LN 6 to 27, ARE BASED ON 

MATERTAL MISAPPREHENSIONS OF THE FACTS TO WIT: 

1. That petitioners employment was terminatec. See DEFS 25, 
Peo, raca 3. 

2. That petitioners duty under his employment was completed 
when petitioner filed his report, See Appendix A, Case 206-61 


SAID CONCLUSION IS MISAPPREHENSION OF AND MISAPPLICATION OF 


IAW. THE IAW IS: 


"So though a contract of employment contains no other express 


promise of the employer than to pay a stipulated compensation 
there is an implied promise to employ which is voilated by 
refusal to allow the employee to perform his cuties as such", 


Miiston on Contract, Sec. 1293, Pg. 3684, Vol. 5. 


"The rule is that a contract is to be construec, must strongly be 


against the party who prepares it and is applies to the US", 


v. Newport News 178 F194 


ftrison v. US 7 Wall.688 


sunt Bros. Const Co. v. US CtC1 1965, 346 F2d -962 


Pg 5, Para 3, Ins 31 to 37 ~- MISAPPREHENSION OF FACT AND LAW AND 


SAPPLICATION OF THE LAW, 


Petitioner has proved conclusively that respondent misrespres- 
ented the per diem rate. 

As to concealment of a fact material to petitioners bid: RT 
3-8-67, Pg 24, Ins 9 to 15; - The witness (Thomson) Ins 20 to 3 
"The fact was concagled from me that both Mr. Minton and Mr. 


Weiser imew at the time it would take at least 130 days to do 
this job of just appraising the fee land of the 36 parcels". 
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meee, ins 4 to ll: 


Comm: ‘You didn't ask them!'? 


A: Mikel 

Q: ‘And they didn't tell you''? 
A: "And they didn't tell me". 
Pg 26: 


Q: “You stated information was with held from you at the time 
you wre employed''? 
A: Heyy 
Pg 27, Ins 10 to 12; Ins 13 to 22; RT Pg 28, Ins 5 - Mr. Thomson 
A: "Yes your Honor, it caused me to bid lower both in time 
and in price than I should have or would nave if I had 
known the facts", 
, Pg 28: Answer by Thomson; 
"TI would have bid for more days, your Honor. I wouldn't have 
bid more per day because he told me that it was the highest 
he could pay". 
though Mr. Weiser was in court when the above testimony was pre- 
ited, he did not dare perjury to deny said testimony. RT 3-8-67, 
67, Ins 5 to%20; see comments on RT Pg 4, In 7 to 17, supra, 
lene Curtis Inc v. US 160 CtCl 437, 443, 444 
Pg 5, In 30-9 


"Plaintiff is entitled to recover, under the terms necessarily 
to be implied into the contract", 


APPREHENSION OF FACT, RT Pg 6, in 16; : 
"Although the job was approximately 15 days short of completion". 


are is no foundation for this misstatement in the recorc. 


E #174-65 2aGE 33 
APPREHENSION OF FACT AND LAW AND MISAPPLICATION OF THE LAW, 

Pg 9, Ins 25-29. There is nothing in the decision of 3-18-66 

in the law of contracts to support this misapplication of the law, 
d misapprehension is based wholly upon Commr continuing mis- 
rehension of the prime object and purpose of petitioners employ- 
t. The prime object and purpose of petitioners employment by 

pondent was not the making of an appraisal anc the filing of a 

ort, as fixed in the mind of Comm, but to attend court as res- 

dents expert witness in the trials of the parcels sought in 1836 “. 
and 1904 ND and petitioners duties under said employment were not 
ected to be completed until Sept 6, 1959. See ciscussion Report 

4, Ins 19-26 supra. 

Pg 10, Ins 1-13. THERE IS NOTHING IN THE RECORD EXCEPT THE 

TEMENT OF MR. VPITTLE TO SUPPORT THIS CONCLUSION. See Discussion 
ort Pg 5, Ins i3 to 16 supra. 

Bm 10, Para 7, Ins 1 to 7: REPORT Pg 11, Ins 1 to 16: PURE 

CULATION BY COMMR, See Discussion RT Pg 4, Ins 33 to 39, supra. 

3-8-67, Po 34, Ins 20 to 26; Pg 35 Ins 1 to 12: 

Q: “Mr Thomson from Aug 3, 1959 to Jan 1, 1966, did you hold 

yourself in readiness to testify"? 

A: "ves, except for seven business - court days. I was on 
trial in Boswell case for four days anc in conference with 
Mark Townsend, three days". 

Q: “During that seven or eight days, did you receive and request 
to testify in the case you were working on‘? 
(1556 ND and 1904 ND) 
A: "Nol, 
Q: "Out of Minton's Office"? 
A 


: ‘No, I had alxeady told Mr. Weiser at the inception of this 
facie Ae os, ose, ee ee en ee een gtC on Pan eins Muncy that 
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)Pg 11, Ins 1¢-21 MISSTATEMENT. Mr. Weiser Imew on Jan 6, 1959 
petitioners obligation to the Treasury and that trial of J.s, 
swell v. Comm would be held on Oct calander of the Judge from 
shington. 

Pg 11, Ims 21-26 MISSTATEMENT: Respondent never indicated that 
/stop-order was other than temporary; awaiting approval of the 


torney Gen.; or ever indicated to petitioner that petitioner would 


be called as an expert witness; the object of petitioners employ- 


at. 
+3-8-67, Pz 32, In 18: 


"Did anybody ever tell you that you were not going to be used 
as a witness" 


3-8-67, Case 206-61 Pg 32, In 8: Answer - Thomson: 


"J had no reason to believe other than that I would be called. 
It would seem to me stupid not to call me". 


3-8-67, Case 206-61, Ins 13 and 14: 


"And it seemed incredible to me that the gov't would go to the 


trouble it did to hunt up an expert witness anc then not use 
Bim", 


Pg 12, para 9, In 3 - irrelevant end immaterial to situation of 
expert witness employed by Dept of Justice, and based on the 
fevelant, immaterial, irresponsible heresay testimony of Robert 
Rowe, over petitioners objections. 

Pg 12, para 10 to In 1, pg 13: THIS IS THE SAME MISAPPREHENSION 
the object and purposes of petitioners employment fixed in 


mms mind as making of an appraisal and filing an appraisal rpt. 
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e discussion under RT pg 5, Ins 6 to 27, supra. 

| Pg 13, Ins 4 to 9, FRE“ERIAL MIS-STATEMENT. See discussion RT 
3, Ins 20 to 34, 

| pg 13, Ins 9-21 - MIS-STATEMENT. See discussion RT, Pg 3, Ins 
1-24; Ins 34 to 39, supra. 

} Pg 13, Ins 22-25 MISAPPLICATION OF THE LAW, See ciscussion 

| Pg 4, Ins 4 to 6, supra. 

1) PG 13, Ims 25 to 29 MISAPPREHENSION OF THE FACTS. See discussion 
mee 3, Ins 39 to 41, Pg 4, In 1 to 3, supra. 

Pg 14, In 20 to 26 IS A MISAVPLICATION OF THE FACTS AND OF THE 


W. 
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APPENDIX C-C 


PCST TRIAL FILINGS BY PETITIONER, INCOPORATED 


INTO TRIAL BY REFERENCE, 
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APPENDIX C-C 
Original petition of May 29, 1965 
First ammended complaint of April 15, 1967 
Petitioners objection to motion to dismiss Case #174-65 of 
June 26, 1965 
Reponse to Pre-trial Order of August.3, 1965, undated 
Plaintiffs requested findings of fact of April 7, 1967. 
Motion to strike portions of respondents brief of June 16, 1967 
Opposition to defendants proposed conclusion of law June 16, 67 
Opposition to defendants proposed findings of fact - JUL 2, 1967 
Motion to strike of July 2, 1967. 
Petitioners response to respondents brief which was concluded 
in respondents requested findings of fact Pgs 7-11 of Jul 2, 67 
Opposition to defendants proposed findings of fact of Jul 2, 67 
ier of July 12, 1967 
Petitioners comments as to defendants comments and objections 
to petitioners proposed findings of fact of July 12, 1967 
Petitioners brief in support of petitioners lst amended 


complaint. 
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APPENDIX D-D 


FACTS ESTABLISHED BY DECISION OF COURT 


3/18/66 AND REPORT OF COMMISSIONER. 


PAGE 
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APPENDIX D=-D 

ts Esta>lished in Decision of March 18, 1966: 

That a contract was established. 

The US Attorney at Los Angeles is a Contracting Officer in 

in procurement of "Expert Witnesses", 

The Contracting Officer definetely needed plaintiffs' services 
as an ‘expert witness" in cases 1836 ND and 190/: ND; and sought 
out petitioner to fill said need and that petitioner was his man 
for the task. 

At the inception of his employment, petitioner was dealt with as 
a potential expert condemnation witness... 

Time was of essence of petitioners employment. 

Petitioner is a Mining Engineer and a member of the American 
Institute of Mining Engineers. On many occasions petitioner has 
performed appraisal services for oil companies and private 
industrials involving oil & other mineral rights in various 
parts of the country. 

The Bic Forms were prepared by respondent. 

Where a state of facts exist from which an implied contract -- 


maybe justly inferred -- the court of claims has jurisdiction--. 
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The gov't did not establish that -- there was a reasonable 
likelehood that plaintiff could have become gainfully employed 
in order to mitigate damages. 

Plaintiff -- customarily was paid $125. per day for appraisal 
services rendered away from his residence. 

The U.S, Attorneys Office had paid other appraisers $50. (SIC) 
to $150. per day for their services, 

An appraiser who is engaged to render an appraisal report in 
connection with a prospective condemnation trial is usually 
called as a witness at such trial and paid therefore, 

No dissatifaction with the quality of plaintiffs' services was 
expressed before or later. 

On Jul 19, 1965 the court denied without prejucice, defendants 
motion to consolidate both petitions for arguement, 

However, it is usually intended that an appraiser engaged in 
connection with a condemnation action will testify at trial, (if 
needec. (IC) and an appraiser is not usually discharged before 
completing his contract, except for cause, 

Evidence indicates that another appraiser (Miles) attended 
pre-trial conferences and trial sessions for no more than 133 
days (and probably much less) at various times scheduled from 
August 4, 1959 (SIC) to July 21, 1964, 

For he maintained his offices in his living quarters in 


San Francisco. 
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. It is not proven that plaintiff was offered any such employ- 
ment in that period. 

. Plaintiffs customary compensation for appraisals outside of 
his San Francisco Headquarters was at the rate of $125. per 
day. He had done and was doing appraisal work for the U.S. 
Treasury at that rate. 

=™ Unimnorm to plaintiff the U.S. Attorney paid from $50. (SIC) to 
$150. per day for appraisal services at relevant times. 

, Plaintiffs qualifications seemed impressive enough on paper. 

. He was qualified to appraise Mineral right. that Mr. Miles 
(or others). 

, However, the defendants witnesses who participated in the 
contract negotiations (Menton and Weiser) cic not catagori- 
cally deny the plaintiffs contention: (that the contracting 
officer misrespresented to petitioner that the highest rate 
he was authorized to pay was $75. per day). 

, It was defendants intention in engaging plaintiffs appraisal 
services that he (plaintiff) should file an appraisal report, 
attend pre-trial conferences, and testify at condemnation 
txiais, 

, Time was of essence because the U.S. District Court was press- 
ing the U.S, Attorney to bring the condemmation cases to 


trial by September 1, 1959. 
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Plaintiff was under the justificable impression that 

the appraisal work had to be completed appreciable prior 
to trial date. 

Plaintiff had advised defendant on July 28, 1959 that he 
could be ready to testify by Sept 3, if he worked every 
day until then. 

It is indicated in plaintiffs exhibits, 21 to 23, that 
pre-trial conferences and trial sessions as to the two 
condmnations cases were scheduled at various times for 
the period, Aug 24, 1959 (SIC) through Jul 21, 1964, for 


a total of approximately 133 days. 
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APPENDIX E-E 


AUTHORITIES OF RESPECTIVE QUESTIONS RAISED 


(NUMBER OF AUTHORITY EQUALS NUMBER OF QUESTION) 
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APPENDIX E-E 
APPLICABLE TO RESPECTIVE QUESTIONS RAISED: 
I 
OCATION OF 5TH AMENDMENT 
Biv. US 292 US 571 
It 
ITABLE JURISRACTION OF CT CL TO REFORM CONTRACTS. 
cliffe Storage & Wharehouse Co v. US 125 CtCL 297; 112 FS 570 
Boston Iron Wks v. US 34 CtCL 174 
Brem Camp v. US 239; US 221; 33S. Ct 70 
E Elect Co. v. US 60 CtCL 993 
re & Trust v. US CtCL 364, 367 
TIL 
UIT SUBSEQUENT MAY BE BROUGHT 
tatement of Judgements, Sec. 62(b), pg 256, para. 2 
Judicata 65 Harv Law Rev (75) (76) (77) (78), pg 630 
IV 
ENDANT IS ESTOPIED FROM RAISING RES JUDICATA 
te v. Alcer (1942) 289 NY 34; 43 NE 2c 198 
tatement of Judegments, Sec. 62(b), pg 256, para, 2 
Judicata 65, Harv Law Rev €15, 530 
ris v. ihitworth 211 SW 2d 101 
ev, Smith 272 NW 747 


te v. Miley 241 PAC 670 
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gugh v. Osborne Mc Millan 205 Nw 5 
sed Bank & Trust v. Hunt 18 Cal App 2d 112 
matty v. Marz 148 SW 1029 
land v. Spear &3 NYS 2d 21 
sh v. Pinner 201 P 2d 1948 
mfield v. Mather 194 PAC 2d 1 
was v. Vidal 170 F 2d 90 
‘green v. Numan 141 F 2d 927, 929 
er v. Sharp 34 SW 262 
‘es Federal Practics, Sec. 0, 443 
well v. Sac. Co. 94 US 351 
hoe Mach v. US 258, US 451 
soid v. Medco Inv. 320 US 661 
V 
ES PRESENTATION IS GROUND FOR REFORMATION 
mson Knudsen v. US 128 CtCL 1565; 120 FS 168 
ich Banking v. US 342, US 893 
romptroller Gen 220 
sliffe Stge & Whse v. US 125 CtCL 297; 112 FS 579 
Liston on Contracts, Sec. 1487, pg 4153, Vol. 5. 
yin on Contracts 467-3A 
‘ide & Wachtel - Government Contracts 13:110 
yen Materials v. US 312 F 2d 408 


shnick v. US 123 CtCL 197; .105 FS 837 
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Water Proofing v. US 133 CtCL 911; 137 FS 713 
rison Knudsen v. US 170 CtCL 712; 345 F 2d 535 
ziex Davis Const Co. v. US 100 CtCL 120 
fey v. US 6 CtCL 501, 512, 513 
Boston [Iron Wks v. US 105, US 671 
fy Jones 131, US 1, 14, 19 
% Miliken 202 US 168, 173, 174 
mam Camp v. US 239, US 221, 227, 233 
axlind v. US 240, US 531, 533, 534 
Bsville Oil Mill v. US 271, US 40, 49 
sIhurst Oil Mill v. US 70 CtCL 354, 346, 347 
ind J. Rappolie v. US 98 CtCL 499 
sxxing v. Garrisgues 75 CtCL 574 
7, Atlantic Dredging 253 US 1 
Bisoach v. US 233, US 165 
VII 
SEALMENT IS GROUND FOR REFORMATION 
le Woolen v. Utica Gas 224 NY 483; 121 NE 378 
ane Curtis Ine v. US 160 CtCL 437, 443, 444 
zler Davis Const Co v. US 100 CtCL 120 
Bou Stolte Inc vy. US CtCL April 6, 1959 
Jer Lynch Motors v. US CtCL 7-19-1921 


mere ve. US 125 CtCL 156 
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Scholes v. US CtCL 1966; 357 F 2d 963 
ering v. Garrigues 75 CtCL 566 
rison Knudsen Const Co v. US 128 CtCL 156, 162; 120 FS 768 
ye. Spearin 243 US 132, 137 
dater Proofing v. US 133 CtCL 911, 915; 137 FS 713 
ole Midwest v. US 125 CtCL 628-113 FS 278 
unt Bros Const Co v. US CtCL 1965; 246 F 2d 962 
ye Atlantic Dredging 253 US 1 
tison Knudsen Const Co v. US 345 F 2d 535 
ond J. Rappolie v. US 93 CtCL 499 
Boston Iron Wks v. US 105, US 671 
y Jones 131 US 1, 14, 19 
yo Milken 202 US 168, 173, 174 
Bram Camp v. US 239, US 221, 227, 233 
VII 
TRACT IMPLIED IN FACT 
jen v. Austin 50B 671, 683 per Lord Denman 
fy on Contracts, Sec. 148, pg 74 
Liston on Contvacts, Sec. 94, pg 338, Vol. l. 
Ste: v. Park 137 US 30 
ms v. Beadle 133 Cal App 2d 691 
[TRACT INCLUDES NECESSARY IMPLIED PROVISIONS 
Liston on Contracts, Sec. 610, pg 533, 534, Vol. 4. 


mo, sec, 32¢ 
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» Navig v. Salz 273 US 326 

fh. US 11? CtCL 552 
mey v. US 133 CtCL 226; 135 FS 542 
ston on Contract, Sec. 1293, 1293a, Vol. 5. 
* Speed 75 US 94 
ican La France v. Shenandoah 115 F 2d 066 
v. Waxberg 237 F 2d 936 
ruff v. New State Ice 197 F 2d 36 
in v. Campanaro 156 F 2d 127 
or Spailing Steel v. Slater 

VIIt 

THREE CONTRACTS CONSTITUTE ONE CONTRACT 
rately executed instruments by same parties as to same subject 
ne contract. 
mus v. Westmoreland 120, Cal App 2d 537 
ion 1642 Cal Civil Code 
speed v. Gr. West Power 33 Cal App 2d 245 
eson ve. Nev Mutual 8&6, Cal App 342 
oe iets 2h.) Gee App 21 
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